JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE OFFICE OF THE COURTS
455 Golden Gate Avenue
San Francisco, California 94102

Report Summary
TO: Members of the Judicial Council

FROM: Appellate Advisory Committee
Justice Joyce L. Kennard, Chair
Appellate Rules Project Task Force
Peter J. Belton, Chair
Heather Anderson, Committee Counsel, 415-865-7691

DATE: October 3, 2002

SUBJECT: Revision of Appellate Rules: Second Instaliment-—-Rules 19-29.9
(repeal Cal. Rules of Court, rules 19-29.9; adopt revised rules 19-29.9,
new rules 36.1, 36.2, and 47.1, and related Advisory Committee
Comments: amend rules 5, 13, and 40) (Action Required)

Issue Statement

This is the second installment of the Appellate Advisory Committee’s multiyear
project to revise the appellate rules of the California Rules of Court. It addresses the
rules governing the hearing and decision of civil appeals in the Court of Appeal and
the Supreme Court. The revision is necessary because many provisions of the rules
have become unduly complex, difficult to understand, or inconsistent with current
law and practice.

Recommendation

The Appellate Advisory Committee recommends that the Judicial Council, effective
January 1, 2003, repeal existing rules 19-29.9 of the California Rules of Court, adopt
revised rules 19-29.9, new rules 36.1, 36.2, and 47.1, and related Advisory
Committee Comments, and amend rules 3, 13, and 40, to clarify the meanings of the
rules and facilitate their use by practitioners, parties, and court personnel.

The text of the revised, new, and amended rules and the related Advisory Commiitee
Comments is attached at pages 1366’

' Because the revisions to existing rules 19-29.9 were so extensive, it was impracticable to prepare
the usual struck-through and underlined rule text showing each specific addition and deletion.
Instead, the Appellate Advisory Committee recommends that existing rules 19-29.9 be repealed in
their entirety and replaced by revised rules 19-29.9 as presented in this proposal. The full text of
existing rules 19-29.9, with strikethrough marks indicating their repeal, is attached at pages 67-103.



Rationale for Recommendation

Existing rules 19-29.9 suffer from a variety of stylistic and organizational
deficiencies that have accumulated in the appellate rules since they were first adopted
almost six decades ago. The revision undertakes to cure these deficiencies by
simplifying the wording of the rules and restructuring them to clarify their meanings
and facilitate their use. Most of the changes are stylistic only, but selected
substantive changes are necessary to fill unintended gaps and conform older rules to
current law; cach substantive change 1s identified and explained in the Advisory
Committee Comment to the rule. The principal changes in rules 19-29.9 are
discussed in the following report.

To implement the revision of rules 19-29.9, it is also necessary to relocate certain
provisions of the existing rules by adopting new rules 36.1, 36.2, and 47.1, and by
amending rules 5 and 13. (The amendment ofrule 40 is a technical correction.)
Each of the new rules and amendments is discussed in the following report.

Alternative Actions Considered

No alternative to the project as a whole was considered, because nothing short of a
complete revision of the appellate rules would have been adequate to the task of
curing their many accumulated deficiencies.

Comments From Interested Parties

After review of the revised rules and related Advisory Committee Comments, the
Rules and Projects Committee authorized their circulation for a 60-day public
comiment period. A large number of comments were received from reviewing court
clerks, judicial staff attorneys, bar associations, and appellate practitioners; in
response, the Appellate Advisory Committee further revised many of the rules in the
proposal. The principal comments and the committee’s responses to each are
discussed in the accompanying report, and a chart of all the comments and responses
is attached at page 104.

Implementation Requirements and Costs

The clerks® offices of the Supreme Court and the appellate districts will need to
review the rules when they are adopted and make necessary adjustments in certain
filing, calendaring, and notification procedures. Costs to the Supreme Court, the
Courts of Appeal, and the superior courts should otherwise be minimal.
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JUBICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE OFFICE OF THE COURTS
455 Golden Gate Avenue
San Francisco, California 94102

Report
TO: Members of the Judicial Council
FROM: Appellate Advisory Committee

Justice Joyce L. Kennard, Chair

Appellate Rules Project Task Force

Peter J. Belton, Chair

Heather Anderson, Commitiee Counsel, 415-865-7691

DATE: October 3, 2002

SUBJECT: Revision of Appellate Rules: Second Installment—Rules 19-29.9
(repeal Cal. Rules of Court, rules 19-29.9; adopt revised rules 19-29.9,
new rules 36.1, 36.2, and 47.1, and related Advisory Committee
Comments: amend rules 5, 13, and 40)2 (Action Reguired)

Issue Statement

This is the second installment of the Appellate Advisory Committee’s multiyear
project to revise the appellate rules of the California Rules of Court. It addresses the
rules governing the hearing and decision of civil appeals in the Court of Appeal and
the Supreme Court. The revision is necessary because many provisions of the rules
have become unduly complex, difficult to understand, or inconsistent with current
law and practice. '

Recommendation

The Appellate Advisory Committee recommends that the Judicial Council, effective
January 1, 2003, repeal existing rules 19-29.9 of the California Rules of Court; adopt
revised rules 19-29.9, new rules 36.1, 36.2, and 47.1, and related Advisory
Committee Comments; and amend rules 5, 13, and 40, to clarify the meanings of the
rules and facilitate their use by practitioners, parties, and court personnel.

Rationale for Recommendation to Adopt Revised Rules 19-29.9

Existing rules 19-29.9 suffer in varying degrees from the same deficiencies of
language and structure as former rules 1-18 (revised in the first installment of this
project), i.e., obscure and ambiguous wording, redundant and obsolete provisions,
long and complex sentences and paragraphs, and inconsistencies of style and

* The primary revision is of rules 19-29.9. To implement this revision, however, it is also necessary
to relocate certain provisions of the existing rules by adopting new rules 36.1, 36.2, and 47.1, and by

amending rules 5 and 13. The amendment of rule 40 is a techniical correction.
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terminology. To cure these deficiencies, the revision simplifies the wording and
clarifies the meaning of each provision; restructures individual rules into
subdivisions to promote readability and understanding; and rearranges the order of
subdivisions or the rules themselves when logic or clarity dictates. The vast majority
of the changes are stylistic only; but when necessary and appropriate, the revision
also makes selected substantive changes for limited purposes, i.e., to resolve
ambiguities; to fill unintended gaps in rule coverage; to conform older ruies to
current law, practice, and technology; and to otherwise improve the appellate
process. Whenever the revision resulis in a substantive change, the Advisory
Committee Comment to the rule identifies and explains the change.

Significant Changes in Revised Rules 19-29.9
The most significant changes in revised rules 19-29.9 are summarized and explained

as follows:

1. Separate rules for the Court of Appeal and the Supreme Court: Existing Part IV
of the appellate rules (Hearing and Determination of Appeal) contains certain rules
that apply only to the Court of Appeal, others that apply only to the Supreme Court,
and several important rules (rules 24--27) that apply to both courts, either expressly
or impliedly. This structure can lead to confusion and uncertainty. To clarify their
applicability, the revision reorganizes these rules into two distinct and self-contained
sets, one applying to each court: thus new Part I'V contains all the rules governing
hearing and decision in the Court of Appeal (revised rules 19-27), and new Part V
contains all the rules governing hearing and decision in the Supreme Court (revised
rules 28-29.9). Each part is complete in itself; to avoid undue repetition, however,
certain provisions of the Supreme Court rules (e.g., revised rules 29.4(c) and 29.5(a)-
(c)) cross-refer to corresponding provisions of the Court of Appeal rules.

2. Judicial notice and findings or evidence on appeal: In order to treat related topics
in a single rule, the procedures governing motions in a reviewing court to take
judicial notice (existing rule 41.5) and to make findings or take e¢vidence (existing
rule 23(a)) are combined in the provisions of revised ruie 22.

3. Notice of oral argument: Existing rule 21(c) requires the Court of Appeal clerk to
give the parties written notice of the time and place of oral argument “{wihen an
appeal is set for hearing.” Revised rule 23(b) requires instead that the clerk send the
notice at least 20 days before the argument date. This is a substantive change
intended (1) to enhance the benefit of oral argument to the reviewing court by
ensuring that the parties have adequate time to prepare, (2) to reduce the number of
counsel’s calendar conflicts with other courts, and (3) to promote consistency
between Courts of Appeal and districts on this important step in the appellate
process. Because even 20 days’ notice may be impractical or impossible in certain
circumstances, the revised rule also authorizes the presiding justice to shorten the
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period for good cause, with immediate notice to the parties. Revised rule 29.2(c)
imposes the same duty on the Supreme Court clerk.

4. Finality of decision after postfiling order for publication: Revised rule 24(b)(5)
provides that a postfiling decision of the Court of Appeal to publish its opinion in
whole or in part restarts the 30-day finality period. This substantive change is based
on rule 40--2 of the United States Circuit Rules (9th Cir.). 1t is intended to allow
parties sufficient time to petition the Court of Appeal for rehearing and the Supreme
Court for review—and to allow potential amici curiae sufficient time to express their
views—when the Court of Appeal changes the publication status of an opinion. The
rule thus recognizes that the publication status of an opinion may affect a party’s
decision whether to file a petition for rehearing or a petition for review.

5. Finality of decision after consent to increase or decrease in amount of money
judgment: Existing rule 24(e) is silent on the question whether the finality period is
affected when a party files a consent in the Court of Appeal to an increase or
decrease in the amount of a money judgment that results in its affirmance. Revised
rule 24(d) fills that gap by providing that the filing of the consent restarts the finality
period. This substantive change is intended to allow the opposing parties sufficient
time to petition for rehearing and/or review when it becomes clear that the judgment
will be affirmed.

6. No specification of costs when judgment reversed in its entirety: Existing rule
26(a)(3) requires the Court of Appeal to specify the award or denial of costs in its
opinion if there was more than one notice of appeal or if the judgment was modified
or reversed in part or in its entirety; revised rule 27(a)(3) no longer requires the
court’s opinion to specify costs if the judgment is reversed in its entirety. Thisis a
substantive change intended to relieve the court of the burden of specifying costs in
those cases—-full affirmance or full reversal-—in which it is usually clear who is the
prevailing party; that party is entitled to costs under the general provisions of revised
rule 27(a)(1} and (2), and should not have to bear the risk of the court’s failure to
specify such costs. In a case in which a different award may be proper, the Court of
Appeal has the discretion to so specify under revised rule 27(a)(4).

7. Reorganization of rules governing review in the Supreme Court: Revised rule 28
and new rules 28.1 and 28.2 reorganize and group in logical sequence all the
provisions on the subject of ordering review in the Supreme Court (existing rules 28
and 29), but make few substantive changes. Thus revised rule 28 collects in one rule
the basic procedural requirements for filing a petition for review, answer, or reply,
i.e., who may file and what may be reviewed, the grounds and limits of review, when
to serve and file, additional service, and amicus curiae letters. New rule 28.1 collects
the provisions of existing rule 28 governing the form and content of a petition for
review, answer, and reply. And new rule 28.2 collects the provisions of existing
rules 28 and 29.2 governing the transmittal of the record on petition for review, the
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time within which the Supreme Court may grant or deny review, “grant and hold”
orders, and review on the court’s own motion.

8. Recognition of additional ground of review in Supreme Court: Existing rule 29(a)
states three grounds of review in the Supreme Court, and paragraphs (1)-(3) of
revised rule 28(b) reiterate those grounds. But paragraph (4) of the revised
subdivision adds a fourth ground: the Supreme Court may order review “for the
purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.” This is not a substantive change; rather, it fills a gap by
recognizing the court’s longstanding practice of ordering review, in appropriate
cases, not to decide the case itself but for the purpose of transferring the case to the
Court of Appeal with instructions to conduct certain further proceedings (e.g., with
instructions to issue an alternative writ or order to show cause returnable before the
Court of Appeal or the superior court).

9. Length of petition for review, answer, or reply: Revised rule 28.1(¢) states the
maximum permissible length of a petition for review, answer, or reply produced on a
computer in terms of word count (calculated at 280 words per page) rather than page
count. This substantive change tracks an identical provision in rule 14(c) governing
Court of Appeal briefs, itself derived from rule 32(a)(7) of the Federal Rules of
Appellate Procedure (28 U.S.C.).

10.  Time for filing briefs on the merits in Supreme Court: Existing rule 29.3(a)
prescribes two different time limits for filing briefs in the Supreme Court: 30 days if
a party chooses to file a new brief on the merits, but only 15 days if a party chooses
instead to rely on the brief it previously filed in the Court of Appeal. Although it
presumably requires more time to prepare a new brief on the merits than to copy a
Court of Appeal brief and attach a notice of intent to rely on it, this justification for
the discrepancy is insufficient to outweigh the resulting complication of the clerk’s
duties in administering the important matter of filing deadlines. Accordingly, in a
substantive change intended to simplify the briefing process and the clerk’s duties,
revised rule 29.1(a)(1) and (2) provides a single time limit--30 days-for filing all
mandatory briefs in the Supreme Court.

11. Length of brief on the merits: As in the case of petitions for review (see item 9
above), the maximum permissible length of a Supreme Court brief produced on a
computer is specified by revised rule 29.1(c) and (d) in terms of word count rather
than page count,

12. Dismissal of review as “improvidently granted”™ Existing rule 29.4(c) purports
to limit Supreme Court dismissals of review to cases in which the court
“improvidently” granted review. In practice, however, the court may dismiss review
for a variety of other reasons. For example, after the court decides a “lead” case, its
current practice is to dismiss review in any pending companion case (i.e., a “grant
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and hold” matter under revised rule 28.2(c)) that appears correctly decided in light of
the lead case and presents no additional issue requiring resolution by the Supreme
Court or the Court of Appeal. The Supreme Court may also dismiss review when a
supervening event renders the case moot for any reason, e.g., when the parties reach
a settlement, when a party seeking personal relief dies, or when the Legislature
repeals a statute that the court intended to construe. Retlecting this practice, the
Supreme Court now dismisses review—even in the rare case in which the grant of
review was arguably “improvident”—by an order that states simply that review is
dismissed. Revised rule 29.3(b) follows this practice by deleting as misleading the
former reference to “improvident” grants of review.

13. “Remand’ rather than “transfer” for decision: Existing rule 29.4(b) authorizes
the Supreme Court, after ordering review, to fransfer the cause to the Court of
Appeal for decision on any remaining issues in the appeal. In practice, however, the
Supreme Court does not file a separaie order “transferring” the cause to the Court of
Appeal in such cases; instead, as part of its appellate judgment at the end of its
opinion the court simply orders the cause remanded to the Court of Appeal for
disposition of the remaining issues. (See, e.g., People v. Willis (2002) 27 Cal.4th
811, 825.) Consistently with this practice, revised rule 29.3(c) provides that the
Supreme Court may “remand” such a cause to the Court of Appeal for decision on
any remaining issues.

14. Supreme Court decisions finai on filing: Existing rule 24(a) provides that the
denial of a petition for review is final on filing. While reiterating that provision,
revised rule 29.4(b)(2) fills a gap by recognizing several other Supreme Court
decisions that also are final on filing: one of these (dismissal of review) is declared
final on filing by existing rule 29.4(c); the others are treated as final on filing by
settled Supreme Court practice (i.e., transfer or retransfer of a cause to the Court of
Appeal; denial of a petition for writ of supersedeas; and denial of a petition for a writ
within the court’s original jurisdiction without issuance of an alternative writ or order
to show cause).

15. Supreme Court decision on request of court of another jurisdiction: Existing rule
29.5 provides a procedure by which the Supreme Court may decide a question of
California law in response to a request from a court of another jurisdiction. The rule
has been rewritien and renumbered as rule 29.8, but few of the changes are
substantive. The revision serves three main purposes: first, to integrate the rule
more fully into the California Rules of Court by deleting provisions that duplicate
other revised rules; second, to simplify and update the rule by deleting provisions
based on similar laws of other states that have not become part of Supreme Court
practice under this rule; and third, to clarify and facilitate use of the rule by recasting
certain of its provisions in terms parallel to those of the longstanding and better-
known rules governing petitions for review.
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Rationale for Recommendation to Adopt New Rules 36.1. 36.2, and 47.1

New rule 36.1

Effective January 1, 2002, former rule 10{d)}—providing for the transmission of
exhibits to the reviewing court in all types of appeals—was superseded by revised
rule 18. Rule 18, however, is intended to apply only to civil appeals. Rules 33 and
34 provide for the transmission of exhibits to the reviewing court in noncapital
criminal appeals, but no rule currently provides for the transmission of exhibits to the
Supreme Court in death penalty appeals. (Existing rule 35(e) states that such exhibits
are to be transmitted “as provided in {former] rule 10,” but former rule 10 has been
repealed.)

New rule 36.1 cures this oversight by providing that in death penalty appeals no
party may designate exhibits to be transmitted to the Supreme Court until the
Supreme Court clerk sends the parties the notice of oral argument. The rule was not
circulated for public comment, but it restates without change the first clause of
former rule 10(d) insofar as it applies to death penalty appeals, and in so doing it
reflects settled Supreme Court practice.

New rule 36.2

Existing rule 22 includes certain provisions governing the conduct of oral argument
in death penalty appeals. Because the Appellate Advisory Committee intends to
reorganize the death penalty rules into a distinct and self-contained set of rules
applying only to such appeals, the provisions of existing rule 22 relaiing to the death
penalty have been moved without change to new rule 36.2, which will be part of the
death penalty rules when they are revised in the next instaliment of this project.

New rule 47.1

Existing rule 20 deals with only two matters: the authority of the Supreme Court to
transfer causes to and from a Court of Appeal and between Courts of Appeal, and the
authority of a Court of Appeal administrative presiding judge to transfer causes
between divisions of a Court of Appeal. The rule has been moved without
substantive change to new rule 47.1, where it appears among similar administrative
rules.

Rationale for Recommendation to Amend Rules 5, 13, and 40

Rule 5

Existing rule 19(a) provides in part that if an appellant abandons the appeal before
the record is filed in the reviewing court, “the appellant shall be entitled to the return
of that portion of any deposit in excess of the actual cost of preparation of the record
on appeal up to that time” (italics added). In most cases governed by rules 4 and 5,
the appeliant makes both a deposit for preparation of the clerk’s transcript (rule 5(c))
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and a deposit for preparation of the reporter’s transcript (rule 4(b)). When rule 4 was
revised in the first installment of this project, a provision was included requiring
refund of any unused portion of the latter deposit (rule 4(f)(3)), but no similar
provision was included in rule 5 to require refund of any unused portion of the
deposit for the clerk’s transcript. The recommended amendment cures the oversight

by moving the provision for such a refund from existing rule 19(a) to new
subdivision (d)(2) of rule 5.

Rule 13

Existing rule 29.4 is primarily devoted to discussing the various dispositional options
available to the Supreme Court in addition to affirmance or reversal of the judgment.
But the rule includes a provision (subd. (f)) on a wholly different topic: the procedure
for filing new briefs in the Court of Appeal if the Supreme Court transfers the case to
that court for further proceedings. The recommended amendment moves the
provision to the more appropriate rule 13 (briefs in the Court of Appeal), where it
appears as new subdivision (b) (supplemental briefs after transfer). The amendment
also changes the present single 30-day period for concurrent briefing into two
consecutive 15-day periods for responsive briefing, a process deemed more useful to
the Court of Appeal.

Rule 40
A technical amendment to rule 40(k) is necessary to correct an erroneous cross-
reference.

Alternative Actions Considered

No alternative to the project as a whole was considered, because nothing short of a
complete revision of the appellate rules would have been adequate to the task of
removing the many inconsistent, ambiguous, obsolete, and superfluous provisions
that have accumulated in the rules since they were first adopted almost six decades
ago. Nevertheless, a broad range of alternatives was considered for the structure and
wording of each rule, and the committee formulated its proposals only after extensive
input from the commentators.

Comments From Interested Parties

After reviewing the revised rules and their related Advisory Committee Comments,
the Rules and Projects Committee authorized their circulation for a 60-day public
comment period. In response, 168 comments were received from clerks of the
Supreme Court, Courts of Appeal, superior courts, and their associations; judicial
staff attorneys; statewide and local bar associations; and numerous appellate
specialists and other practitioners.

A number of the comments expressed strong approval of the reorganization proposed
in this installment. Other comments raised concerns about the wording of certain
individual rules, and the Appellate Advisory Committee carefully considered such
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concerns. It is noteworthy that although this installment governs hearing and
decision in the Courts of Appeal and in the Supreme Court, no concerns were voiced
by appellate court justices.

Nevertheless, the proposal was revised in numerous respects in response to the public
comments. Summaries of the most significant of those comments and the
committee’s responses follow.”

1. The State Bar Appellate Courts Committee, while approving of the reorganization
of the rules into separate provisions for the Court of Appeal and the Supreme Court,
called attention to the omission of a provision for refund of the unused portion of the
deposit for preparation of the clerk’s transcript if the appeal is abandoned. The
committee agreed, and the above-described amendment to rule 5 cures the oversight.

2. Hannah Inouye, Court Manager of the L.os Angeles Superior Court, and several
other commentators urged that revised rule 19 be changed to provide that an
appellant filing a notice of seftlement must also promptly file an abandonment in
order to prevent unnecessary preparation of the record. The committee disagreed,
reasoning that an appellant may be ready to give notice of settlement before being
ready to abandon the appeal, e.g., because the settlement agreement may require the
payment of money or other act before abandonment. Record preparation should
therefore continue until the appellant files an abandonment; the superior court clerk
will then “promptly™ notify the reporter under rule 4(d)(4).

3. Robert S. Wolfe, Supervising Attorney, Court of Appeal, Fourth Appellate
District, proposed that revised rule 21{a)(1) be changed to ailow the presiding judge
to order all parties—not just the appellant—to file a prehearing conference statement.
'The commentator noted that the respondent’s input can be as useful as the
appellant’s, if not more so. The committee agreed and changed the provision to
allow the presiding judge to order “one or more parties™ to file the statement.

4. The State Bar Appellate Courts Committee and other commentators approved of
the new provisions requiring reviewing court clerks to send the parties notice of oral
argument at least 20 days before the argument date (revised rules 23(b), 29.2(c)), but
recommended that the committee consider extending the period to 30 days. The
committee considered prescribing a 30-day period, but concluded that a 20-day
period strikes the proper balance between appellate counsel’s need to prepare for oral
argument and the reviewing court’s need to manage its calendar efficiently. The
committee also noted that because the rule states that the clerk must give “at least”
20 days’ notice, it does not preclude a notice of more than 20 days, and it is the
practice of the Supreme Court clerk to give at least 30 days’ notice of argument.

* A chart of all the comments received and the committee’s responses is attached at page 104,
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5. Los Angeles County Public Defender Michael P. Judge and other commentators
urged clarification of whether the provision for requesting “calendar preference”
applies only to preference in scheduling a case for oral argument or more broadly to
preference in the entire decision-making process; the latter has been the practice of
the reviewing courts under existing rule 19.3. The committee agreed: to clarify that
the preference provision applies to the entire decision-making process, the provision
has been assigned to a rule of its own at the outset of Part IV (revised rule 19).

6. Public Defender Michael P. Judge and other commentators also urged that revised
rule 19 not require a motion for preference when the preference is provided by
statute. The committee disagreed: in this respect the revised rule tracks existing rule
19.3, which draws no distinction between statutory and nonstatutory preferences but
requires a motion in all cases. A motion relieves the reviewing court of the burden of
searching the record to determine if preference should be ordered. Neither the
existing rule nor the revised rule, however, states that the reviewing court cannot
order preference without a motion or purports to authorize the court to ignore a
statutory preference, and the Advisory Committee Comment to the rule has been
revised to avoid a contrary implication.

7. Joseph Lane, Clerk/Administrator of the Court of Appeal, Second Appellate
District, urged reconsideration of revised rule 24(b)(5), which provides that if a Court
of Appeal certifies its decision for publication after filing its decision and before the
decision is final in that court, the finality period runs from the filing date of the order
of publication. The commentator objected to the provision as a substantive change
beyond the purview of the rules revision project, and further disagreed with it on the
merits. The committee declined to reconsider the point: the provisions of revised
rule 24(b)(5) on restarting the finality period after a postfiling order of publication
are essentially the same as those previously circulated for public comment as a
separate substantive proposal, and after reviewing the comments responding to that
proposal the committee voted to recommend to the Judicial Council that the proposal
be adopted.

8. The Los Angeles County Bar Association Appellate Courts Committee suggested
that revised rule 25(b)(2) be changed to provide that an answer to a petition for
rehearing cannot be filed unless the Court of Appeal requests an answer but the court
will not grant a petition for rehearing without requesting an answer. The
commentators argued that any finality problem can be solved by changing revised
rule 24(b) to provide that if the court requests an answer the finality period runs from
the date of the request; and because most petitions for rehearing are denied, these
changes would save the parties time and expense and save the Court of Appeal time
and effort. The committee declined to adopt the proposal, however, believing it
deserves consideration but is beyond the purview of the present ruies revision
project.
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9. Dennis A. Fischer, an appellate specialist, strongly approved of the revision as a
whole but suggested that the grounds for review (revised rule 28(b)) should be
expanded to reflect the Supreme Court practice of granting review for the purpose of
transferring the case back to the Court of Appeal with instructions. The committee
agreed, and the above-described revision of rule 28(b) makes the rule consistent with
that practice.

10.  Public Defender Michael P. Judge urged that the prohibition against Supreme
Court review of a decision to deny transfer of a case within the appellate jurisdiction
of the superior court (revised rule 28(a)(1)) should be lifted; rather, review should be
allowed of any decision of the Appellate Division, particularly those that are
published or certified to the Court of Appeal. The committee disagreed, noting that
the provision 1s longstanding and recognized in the case law (see, e.g., Schweiger v.
Superior Court (1970) 3 Cal.3d 507, 517, fn.5) and that removing the prohibition is
therefore beyond the purview of the present rules revision project.

11. The State Bar Appellate Courts Committee suggested that revised rule 29.3(b)(3)
be changed to provide that, after an order dismissing review, a previously published
Court of Appeal opinion would be either automatically republished or republished on
request. The commitiee disagreed, reasoning that the proposed change would require
a major amendment of rule 976(d) and of settled Supreme Court practice on the
topic. That practice—sanctioned by both existing rule 29.4(c) and the revised rule—
is to allow the court to use its discretion to order republication of the Court of Appeal
opinion in appropriate cases. A proposal for automatic republication or republication
on request is beyond the purview of the present rules revision project.

12. The First District Appellate Project and the federal public defenders of the four
California districts of the U.S. District Court urged deletion of revised rule
29.4(b)(2)(C), which states that a Supreme Court denial of a petition for a writ within
the court’s original jurisdiction without issuance of an alternative writ or order to
show cause 18 final on filing. The commentators asserted that, at least in the case of
petitions for habeas corpus, the practice of the Supreme Court is to treat such denials
as final 30 days after filing, as a federal appellate court declared in Bunney v.
Mitchell (9th Cir. 2001) 262 F.3d 973, 974. In the alternative, the commentators
urged that the Advisory Committee Comment to the rule should state that the
provision is a substantive change and should cite Bunney. The committee disagreed,
noting that although the provision is new to the rules, it reflects the practice of the
Supreme Court, since at least 1989, of declining to file petitions for rehearing after
orders denying habeas corpus petitions without opinion. (See, e.g., In re Hayes
(S004421) Minutes, Cal. Supreme Ct., July 28, 1989.)
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Implementation Requirements and Costs
The clerks’ offices of the Supreme Court and each of the appellate districts will need

to review the body of appellate rules when they are adopted and make necessary
adjustments in certain filing and calendaring procedures. Various standard operating
procedures and forms used to notify the parties of the steps required to process the
appeal will also need to be revised to conform to the new provisions. Costs to the
Supreme Court, the Courts of Appeal, and the superior courts should otherwise be
mintmal.
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Rules 19-29.9 are repealed: revised rules 19-28, 28.1, 28.2, 29, and 29.1-29.9, and
new rules 36.1, 36.2, and 47.1 are adopted; and rules 5, 13, and 40 are amended,
effective January 1, 2003, to read:

PART 1IV. Hearing and Decision in the Court of Appeal
Rule 19. Calendar preference

A party claiming calendar preference must promptly serve and file a motion for
preference in the reviewing court.

Advisory Committee Comment

Revised rule 19 is former rule 19.3, Like the former rule, the revised rule requir.es a party
claiming preference to file a motion for preference in the reviewing court. The revised rule fills a gap
by requiring the motion to be served on the opposing party.

The motion requirement relieves the reviewing court of the burden of searching the record to
determine if preference should be ordered. The requirement is not intended to bar the court from
ordering preference without a motion when the ground is apparent on the face of the appeal, e.g., in
appeals from judgments of dependency (Welf. & Inst. Code, § 395).

Like the former rule, the revised rule is broad in scope: it includes motions for preference on
the grounds (1) that a statute provides for preference in the reviewing court (e.g., Code Civ. Proc.,
§§ 44 [probate proceedings, contested elections, libel by public official]), 45 [judgment freeing
minor from parental custody]); (2) that the reviewing court should exercise its discretion to grant
preference when a statute provides for trial preference (e.g., id., §§ 35 [certain election matters], 36
[party over 70 and in poor health; party with terminal illness; minor in wrongful death action]; see
Warren v. Schecter (1997 57 Cal.App.4th 1189, 1198-1199); and (3) that the reviewing court
should exercise its discretion to grant preference on a nonstatutory ground (e.g., economic hardship).

The former rule required the motion to be filed “no later than the last day for filing the
appellant’s reply brief” In a substantive change, the revised rule deletes this provision because it is
unduly restrictive: valid grounds for preference could arise after the filing of the reply brief, e.g., a
diagnosis of terminal iliness. Instead, the revised rule requires the motion fo be filed “promptly,”
i.e., as soon as the ground for preference arises.

The former rule provided that “[flailure to comply with this rule may be deemed a waiver”
of the preference claim. To the extent the quoted provision referred to a failure to comply with the
former specific time limit for filing the motion, it is no longer relevant; and to the extent the
provision referred more broadly to the reviewing court’s authority to deny the motion on any
appropriate ground, it is unnecessary. The provision is therefore deleted from the revised rule.

Rule 20. Settlement, abandonment, voluntary dismissal, and compromise
(a) Notice of settiement

(1) Ifacivil case settles after a notice of appeal has been filed, the appellant
must immediately serve and file a notice of settlement in the Court of

GMLGL_SVOSILEGAL Appellate 2007 Rules ProjectIC Report--nales 19-29.9 with attachments doc
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(2)

Appeal. If the parties have designated a clerk’s or a reporter’s transcript
and the record has not been filed in the Court of Appeal, the appellant must
also immediately serve a copy of the notice on the superior court clerk.

If the case settles after the appellant receives a notice setting oral argument
or a prehearing conference, the appellant must also immediately notify the
Court of Appeal of the settlement by telephone or other expeditious
method.

(b) Abandonment

©

(d)

(D

(2)

Before the record is filed in the Court of Appeal, the appellant may serve
and file in superior court an abandonment of the appeal or a stipulation to
abandon the appeal. The filing effects a dismissal of the appeal and restores
the superior court’s jurisdiction.

The superior court clerk must promptly notify the Court of Appeal and the
parties of the abandonment or stipulation.

Request to dismiss

(1

(2)

After the record is filed in the Court of Appeal, the appellant may serve and
file in that court a request or a stipulation to dismiss the appeal.

On receipt of a request or stipulation to dismiss, the court may dismiss the
appeal and direct immediate issuance of the remittitur.

Approval of compromise

If a guardian or conservator seeks approval of a proposed compromise of a
pending appeal, the Court of Appeal may, before ruling on the compromise,
direct the trial court to determine whether the compromise is in the minor’s or
the conservatee’s best interests and to report its findings.

Advisery Committee Comment

Revised rule 20 is composed of former rules 19 and 19.5(e).

Subdivisien (a). Revised rule 20(a)(1) fills a gap by requiring the appellant to serve any
notice of settlement that it files. The change is intended to ensure that all parties agree that a
settlement has in fact been reached.

The former rule provided thai if the record had not been “completed and transmitted to the
reviewing court” when the case setties, the appeliant was required to (1) give a separate notice of
settlement-—i.e., in addition to the notice to the reviewing court—1o the superior court clerk and (2)
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“include proof thereof with the notice to the reviewing court.” The second sentence of revised rule
20(a)(1) makes two substantive changes. First, the revised rule makes the date on which the
requirement ends more precise by fixing it as the date on which the record is filed in the reviewing
court. Second, the revised rule simplifies the process by requiring the appellant only to serve a copy
of the notice to the reviewing court on the superior court clerk; that service accomplishes the same
notification purpose as the former dual notice procedure. The same sentence fills a gap by
recognizing that when the parties have not designated a clerk’s or reporter’s transcript (e.g., when
they are proceeding by appendix under rule 5.1), there is no record for the superior court to prepare
and hence no purpose in notifying that court of the settlement.

Former rule 19.5(e) required the appellant to give the reviewing court “telephone or other
oral notice” if a prehearing conference or an oral argument was “imminent” at the time of settlement.
The former rule thus neither provided for expeditious methods of giving notice other than orally nor
did it define the relative term “imminent.” Revised rule 20(a)(2) fills these gaps: the appellant may
notify the reviewing court by telephone or “other expeditious method” of communication and must
do so if the case setties “after the appellant receives a notice setting oral argument or a prehearing
conference.” The changes are substantive. In addition, by requiring that the appeliant “also” give
such expedited notice when appropriate, the revised rule intends the expedited notice to be not a
substitute for but an addition to the normal written notice of settlement that the appellant must serve
and file under revised subdivision (a)(1).

Subdivision (b). Revised rule 20(b} is former rule 19(a). Consistent with current practice,
the revised rule distinguishes between an abandonment of the appeal effectuated by the parties
before the record is filed in the reviewing court (revised subd. (b)) and a dismissal of the appeal
ordered by the reviewing court after the record is filed (revised subd. (¢)).

Former rute 19(c) placed on the superior court clerk the duty of notifying the respondent that
the appellant had filed an abandonment. In a substantive change, revised rule 20(b) simplifies the
process by relieving the clerk of that duty and instead requiring the appellant to serve any
abandonment that it files.

Subdivision (¢). Revised rule 20(¢) is former rule 19(b). Revised subdivision (c)(1) provides
that after the record is filed in the reviewing court an appellant wanting to terminate the appeal must
either serve and file in that court a request to dismiss the appeal or file in that court a stipuiation to
dismiss signed by all parties to the appeal. The requirement that the appellant serve a request to
dismiss is a substantive change intended to ensure that the respondent is promptly made aware that
the appellant has asked the reviewing court to dismiss the appeal.

Revised subdivision (¢)(2) confirms that the decision whether to dismiss the appeal after the
record is filed is discretionary with the reviewing court.

Former subdivision (¢). Former rule 19(c) required the appropriate clerk to notify the
respondent of the filing of either a notice of abandonment or an order of dismissal. The first is now
addressed in revised subdivision (b)(2), which requires the superior court clerk to notify all parties of
an abandonment, and the second duplicates the requirement of revised rule 24(a)(1) that the Court of
Appeal clerk send copies of all orders to the parties. The revised rule therefore deletes the provision
4s unnecessary.

Subdivision (d). Revised rule 20(d) is former rule 19(d) rewritten in contemporary language
but without substantive change.
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Rule 21. Prehearing conference

(a)

(b)

(c)

(d)

Statement and conference
After the notice of appeal is filed in a civil case, the presiding justice may:

(1) order one or more parties to serve and file a concise statement describing
the nature of the case and the issues presented; and

(2) order all necéssary persons to attend a conference to consider a narrowing
of the issues, settlement, and other relevant matters.

Agreement

An agreement reached in a conference must be signed by the parties and filed.
Unless the Court of Appeal orders otherwise, the agreement govemns the appeal.

Proceedings after conference

(1) Unless allowed by a filed agreement, no matter recited in a statement under
(a)(1) or discussed in a conference under (2)(2) may be considered in any
subsequent proceeding in the appeal other than in another conference.

(2) Netther the presiding officer nor any court personnel present at a
conference may participate in or influence the determination of the appeal.

Time to file brief

The time to file a party’s brief under rule 15(a) is tolled from the date the Court
of Appeal mails notice of the conference until the date it mails notice that the
conference is concluded.

Advisory Committee Comment
Revised rule 21 is composed of subdivisions (a) through {(d) of former rule 19.5.

Subdivision (a). Former rule 19.5(a) authorized the presiding justice only to order the

appellant to file a statement describing the case and the issues for the prehearing conference.
Because the respondent’s input may be no less useful than the appellant’s, revised rule 21(a)(1)
authorizes the presiding justice more broadly to order “one or more parties” to file the statement in
question. This is a substantive change.

Revised rule 21{a)(1) fills a gap by requiring each party to serve any statement it files. (Cf.

rule 222(d) [pretrial settlement conference statement must be served on each party].) The change is
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intended to promote the purpose of the conference by informing each party as soon as possible of

pariies’ views of the case. The service requirement is not intended to prohibit the presiding justice
from ordering the parties to submit additional, confidential material in appropriate cases.

Former rule 19.5(a)(2) specified that a justice of the reviewing court would preside at the
conference. Revised rule 21{a) deletes that specification in order to conform 1o current practice,
which allows nonjudicial personnel such as attorney volunteers also to preside.

Subdivisicn (b). Former rule 19.5(a) required agreements reached in a conference to be
reduced to writing but did not permit them to be filed or to govern the appeal unless they were also
“executed as a stipulation and approved by the conference judge.” In a substantive change, revised
rule 21(b) simplifies the process in two ways. First, it requires that the agreement be signed by the
parties; this means the agreement must also be put in writing, and makes it the functional equivalent
of an executed stipulation. Second, the revised rule deletes the requirement of approval by the
conference judge (or other presiding officer) as not germane to the purpose of the rule, which is to
encourage the parties 1o agree on settling the case or at least on simplifying the issues.

Subdivision (d). Former rule 19.5{(d) provided that if a conference was to be held before the
due date of the appellant’s opening brief, the time to file that brief was extended for 30 days after the
conference date. Revised rule 21(d) makes several substantive changes in this provision.

First, the provision is not limited to the time to file an appellant’s opening brief but applies
to the time to file any party’s brief under rule 15(a).

Second, the time is not extended but tolled, im order to avoid unwarranted lengthening of the
briefing process. For example, if the conference is ordered 15 days after the start of the normal 30-
day briefing period, the revised rule simply suspends the running of that period; when the period
resumes, the party will not receive an automatic extension of a full 30 days but rather the remaining
15 days of the original briefing period, unless the period is otherwise extended.

Third, under former rule 19.5(d) the extension period began on the conference date. Under
revised rule 21(d) the tolling period begins instead on the date the Court of Appeal mails notice to
the parties that it has ordered the conference. This change is intended to promote the purpose of the
subdivision, which is to suspend briefing as soon as the conference is ordered because of the
possibility that it will result in settlement or simplification of issues.

Fourth, under the revised subdivision the tolling period continues “until the date {the Court
of Appeal] mails notice that the conference is concluded” (italics added). This change is intended to
accommodate the possibility that the conference may not conclude on the date it begins.

Fifth, whether or not the conference concludes on the date it begins, the revised subdivision

requires the Court of Appeal clerk to mail the parties a notice that the conference is concluded. This
change is intended to facilitate the calculation of the new briefing due dates.

Ruie 22. Judicial notice; findings and evidence on appeal
(a) Judicial notice

(1) To obtain judicial notice by a reviewing court under Evidence Code section
459, a party must serve and f{ile a separate motion with a proposed order.
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(2) If the matter to be noticed is not in the record, the party must serve and file
a copy with the motion or explain why it is not practicable to do so.

(b) Findings en appeal

A party may move that the reviewing court make findings under Code of Civil
Procedure section 909. The motion must include proposed findings.

(¢} Evidence on appeal
(1) A party may move that the reviewing court take evidence.
(2) An order granting the motion must:
{A) state the issues on which evidence will be taken;

(B) specify whether the court, a justice, or a special master or referee will
take the evidence; and

(C) give notice of the time and place for taking the evidence.

(3) For documentary evidence, a party may offer the original, a certified copy,
or a photocopy. The court may admit the document in evidence without a
hearing.

Advisory Committee Comment
Subdivision (a). Revised rule 22(a) is former rule 41.5.

Subdivision (b). Revised rule 22(b) is former rule 23(a). The former rule permitted counsel
to present a request for appellate findings either by application or in a brief. Although such findings
are rare, when they are made they can be dispositive of the appeal. For this reason, revised rule 22(b)
requires any request for such findings to be presented by the more formal process of serving and
filing a motion, with the consequent right of the adverse party to serve and file an opposition. (See
rule 41.) The change is substantive.

The reference in revised rule 22(b) to Code of Civil Procedure section 909 is not a
substantive change, because that statute also governed former rule 23(a) even though the former rule
did not expressly refer to it.

Subdivision (¢). Revised rule 22(c) is former rule 23(b). The former rule provided that if a
party filed an application “in accordance with rule 417--i.e., a motion-—to present evidence in the
appeal, the Court of Appeal had discretion to “grant or deny the [motion] in whole or in part, and
subject to such conditions as it may deem proper.” Because the court has that discretion in any event,
revised rule 22(c) deletes the provision as unnecessary.
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Revised rule 22(c)(3) resolves an ambiguity in the former rule by expressly providing that
ithe court may admit & document inio evidence “without a hearing.”

Rule 23. Oral argument and submission of the cause

(a)} Fregquency and location of argument

(1)

2)

&)

Each Court of Appeal and division must hold a session at least once each
quarter. '

A Court of Appeal may hold sessions at places in its district other than the
court’s permanent location.

Subject to approval by the Chair of the Judicial Council, a Court of Appeal
may hold a session in another district to hear a cause transferred to it from
that district. '

(b) Notice of argument

The Court of Appeal clerk must send a notice of the time and place of oral
argument to all parties at least 20 days before the argument date. The presiding
justice may shorten the notice period for good cause; in that event, the clerk
must immediately notify the parties by telephone or other expeditious method.

(¢} Conduct of argument

(d)

Unless the court provides otherwise by local rule or order:

(D

2)

3

The appellant, petitioner, or moving party has the right to open and close.
If there are two or more such parties, the court must set the sequence of
argument.

Each side is allowed 30 minutes for argument. If multiple parties are
represented by separate counsel, or if an amicus curiae—on written
request—is granted permission to argue, the court may apportion or expand
the time.

Only one counsel may argue for each separately represented party.

When the cause is submitted

(1)

A cause is submitted when the court has heard oral argument or approved
its wativer and the time has expired to file all briefs and papers, including
any supplemental brief permitted by the court. ‘
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(2) If the Supreme Court transfers a cause to the Court of Appeal and
supplemental briefs may be filed under rule 13(b), the cause is submitted
when the last such brief is or could be timely filed. The Court of Appeal
may order the cause submitted at an earlier time if the parties so stipulate.

{e) Vacating submission

(1) Except as provided in (2), the court may vacate submission only by an
order stating its reasons and setting a timetable for resubmission.

(2) H acause is submitted under (d}(2), an order setting oral argument vacates
submission, and the cause is resubmitted when the court has heard oral
argument or approved its waiver.

Advisory Committee Comment

Revised rule 23 combines provisions relating to oral argument and submission of the cause
in the Courts of Appeal that appeared in former rules 21, 21.5, 22.1, and 22.5.

Subdivision (a). Former rule 21.5 directed each Court of Appeal to “adopt a written policy
and procedure” for holding special sessions in places other than the court’s permanent location. The
former rule also imposed certain minimum conditions on the holding of special sessions. Tn a
substantive change, revised rule 23(a)(2) simplifies the process by giving each Court of Appeal
discretion to determine whether, when, and where to hold such special sessions and the conditions
under which they will be held.

Former rule 21(a) provided that a motion filed in the Court of Appeal would be decided
without oral argument but could be placed on calendar by the presiding justice. The revised rule
deletes this provision because the topic.is covered in the general rule on motions in the reviewing
court. (See rule 41.)

Subdivision (b). Former rule 21(c) required the reviewing court clerk to give the parties
written notice of the time and place of oral argument “[wlhen an appeal is set for hearing.” Revised
ruie 23(b) requires instead that the clerk must send the notice at [east 20 days before the argument
date. This is a substantive change intended (1) to enhance the benefit of oral argument to the
reviewing court by ensuring that the parties have adequate time io prepare, (2) to reduce the number
of counsel’s calendar conflicts with other courts, and (3) to promote consistency between Courts of
Appeal and districts on this important step in the appeliate process. Because even 20 days’ notice
may be impractical or impossible in certain circumstances, the revised rule also authorizes the
presiding justice to shorten the period for good cause, with immediate notice to the parties.

Former rule 21{c) imposed on the reviewing court clerk the duty to include in the notice of
hearing a reminder that the parties must file a notice designating exhibits to be transmitted to the
reviewing court (see former rule 10(d)). The revised rule relieves the clerk of this duty because the
reminder is no longer necessary: under revised rule 18(a), the time for the parties to file a notice in
the superior court designating exhibits to be transmitted expires 10 days after the last respondent’s or
cross-respondent’s brief 1s filed or due, and that event ordinartly occurs before the reviewing court

clerk sends the notice setting oral argument.
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Subdivision {(¢}. Revised rule 23(c) is former rule 22.1, rearranged and clarified; no
substantive change is mtended.

Subdivisions (d) and (e). Revised rule 23(d) and (e) are former rule 22.5.

Revised subdivision (d)(2) is former rule 22.5(¢). The former provision declared that if a
cause that a Court of Appeal had previously decided by opinion was transferred to it by the Supreme
Court, the cause was deemed submitted on one of three daies set forth in three successive provisions.
Each of these provisions, however, presented problems of interpretation or application.

The first submission date under the former rule was 60 days after the last supplemental brief
was timely filed. (Former rule 22.5(c)(i).) But the parties have up to 40 days in which to file such
briefs (revised rule 13(a}(4)), and the Court of Appeal then has 90 days after submission in which to
file its opinion {Cal. Const., art. V1, § 19), making a total of 190 allowable days between the order of
transfer and the resulting opinion. A delay of that length can cause hardship to the parties. By
definition, all appeals governed by revised subdivision (d)(2) have spent time not only in the Court
of Appeal but also in the Supreme Court, and therefore have been pending [onger than other cases in
the Court of Appeal. They should therefore be given expedited treatment if possible. Moreover, the
delay is particularly unjustifiable in view of the nature of the cases involved: the majority are either
“grant and hold™” cases (see revised rule 28.2(c)) that the Supreme Court transfers to the Court of
Appeal for it to apply the Supreme Court’s decision in a lead case on the same issue (see revised rule
29,3(d)) or cases in which the Supreme Court decides the issue on which review was granted and
directs the Court of Appeal to resolve one or more undecided, usually secondary, issues (see revised
rule 29.3(¢)). In either event the case 1s unlikely to be complicated; if it is complicated, the Court of
Appeal may vacate submission by order (revised subd. (e)(1)) or by setting the case for oral
argument (revised subd. (e}(2)).

The second submission date under the former rule was “60 days after receipt [by the Court
of Appeal]j of the record and of the Supreme Court’s transfer order,” in cases in which no timely
supplemental briefs were filed. (Former rule 22.5(c)(ii).) The quoted language was ambiguous
because there is ordinarily no single date when the Court of Appeal receives both the transfer order
and the record. Rather, in the vast majority of cases it is the practice of the Supreme Court to send
the transfer order immediately after it is filed but to send the record a few days later.

The former rule could have been read to mean that the submission date was 60 days after the
later of receipt of the record or receipt of the transfer order; or the reference to the transfer order
could have been read out of the rule as superfluous, because such orders are always received before
the record. But neither solution would have eliminated an unintended consequence of the former
rule—i.e., that it had the effect of backdating the submission and arbitrarily shortening the time
available 1o the Court of Appeal to decide the matter. It had this effect because the provision applied
only if no timely supplemental briefs were filed, and the Court of Appeal would probably not know
whether such briefs would be filed until the end of the first 20-day period following the Supreme
Court transfer order. If no brief was filed, the submission date was 60 days after receipt of the record
and transfer order. But in most cases those triggering events had taken place within a few days—-3,
for example—after the start of the first 20-day briefing period. Accordingly, in such cases the
submission date was not in fact a total of 80 days after the transfer order but—in the same
example—15 days less.

The third submission date under the former rule was the same as the date provided by
subdivision (a) of the former rule and applied in cases in which “oral argument is scheduled within
either of the preceding times.” (Former rule 22.5(c)(iii).) The quoted language was ambiguous
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insofar as it could mean either that oral argument was set or that it was held within one of the 60-day
periods.

In a substantive change intended to avoid the foregoing problems and simplify the process
generally, revised rule 23(d)(2) deletes the cited provisions and provides instead that if the Supreme
Court transfers to the Court of Appeal a cause i which “supplemental briefs may be filed under rule
13(bY™~-i.e., a cause that the Court of Appeal has previonsly decided by opinion—the cause is
submitted when the last supplemental brief is, or could be, timely filed under rule 13(b).

Former rule 22.5(c) also granted the Court of Appeal discretion to submit the cause sooner
than the rule provided, but subjected the exercise of that discretion to a condition, i.e., early
submission was required to be “consistent with rule 29.4 and with any instructions of the Supreme
Court.” The revised rule deletes the condition as unnecessary because the Court of Appeal is
required in any event to comply with other rules of court and with any Supreme Court instructions.
Instead, the revised rule recognizes that the parties may want to expedite the final resolution of an
appeal that has already spent time in both the Court of Appeal and the Supreme Court; for that
reason, revised subdivision {(d)(2) grants the Court of Appeal discretion to submit such a cause at an
earlier time if the parties so stipulate. The change is substantive.

Revised subdivision (e)(1) is former rule 22.5(b). The requirement that an order vacating
submission set a timetable for resubmission is implied in the former rule and is consistent with

Supreme Court practice.

Revised subdivision {e)(2) is a substantive change intended to supplement the operation of
revised subdivision (d)(2).
Rule 24. Filing, finality, and modification of decision
(a) Filing the decision

(1) The Court of Appeal clerk must promptly file all opinions and orders of the
court and promptly send copies showing the filing date to the parties and,
when relevant, to the lower court or tribunal.

(2) A decision by opinion must identify the participating justices, including the
author of the majority opinion and of any concurring or dissenting opinion,
or the justices participating in a “by the court™ opinion.

(b} Finality of decision

(1) Except as otherwise provided in this rule, a Court of Appeal decision,

including an order dismissing an appeal involuntarily, is final in that court

30 days after filing.

(2) The following Court of Appeal decisions are final in that court on filing:
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3)

(4)

(5)

(A) the denial of a petition for a writ within the court’s original
jurisdiction without issuance of an alternative writ or order to show
cause;

(B) the denial of a petition for writ of supersedeas;
(C) the denial of an application for bail or to reduce bail pending appeal;

(D) the denial of a transfer of a case within the appellate jurisdiction of
the superior court; and

(E) the dismissal of an appeal on request or stipulation.

If necessary to prevent mootness or frustration of the relief granted or to
otherwise promote the interests of justice, a Court of Appeal may order
carly finality in that court of a decision granting a petition for a writ within
its original jurisdiction or denying such a petition after issuing an
alternative writ or order to show cause. The decision may provide for
finality in that court on filing or within a stated period of less than 30 days.

A Court of Appeal decision denying a petition for writ of habeas corpus
without issuing an order to show cause is final in that court on the same
day that its decision in a related appeal is final if the two decisions are filed
on the same day. If the Court of Appeal orders rehearing of the decision in
the appeal, its decision denying the petition for writ of habeas corpus is
final when its decision on rehearing is final.

If a Court of Appeal certifies its opinion for publication or partial
publication after filing its decision and before its decision becomes final in
that court, the finality period runs from the filing date of the order for
publication,

(¢) Modification of decision

(1)

(2)

A reviewing court may modify a decision until the decision is final in that
court. If the clerk’s office is closed on the date of finality, the court may
modify the decision on the next day the clerk’s office is open.

An order modifying an opinion must state whether it changes the appellate
judgment. A modification that does not change the appellate judgment does
not extend the finality date of the decision. If a modification changes the
appellate judgment, the finality period runs from the filing date of the
modification order.
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(d) Consent to increase or decrease in amount of judgment

If a Court of Appeal decision conditions the affirmance of a money judgment on
a party’s consent to an increase or decrease in the amount, the judgment is
reversed unless, before the decision is final under (b), the party serves and files
two copies of a consent in the Court of Appeal. If a consent is filed, the finality
period runs from the filing date of the consent. The clerk must send one file-
stamped copy of the consent to the superior court with the remittitur.

Advisory Commitéiee Comment
Subdivision (a). Revised rule 24(a)(2) is former rule 23.5.

Subdivision (b). As used in revised rule 24(b}X1), “decision” inchudes all interlocutory
orders of the Court of Appeal. (See Advisory Committee Comment to revised rule 28(d).)

The first sentence of revised subdivision (b)}(4) restates a provision of former rule 24(a); the
second sentence is new and implements the purpose of the first.

Revised subdivision (b)}(5) is new: it provides that a postfiling decision of the Court of
Appeal to publish its opinion in whole under ruie 976(c) or in part under rule 976.1(a) restarts the
30-day finality period. This substantive change is based on rule 40-2 of the United States Circuit
Rules (9th Cir.). It is intended to allow parties sufficient time to petition the Court of Appeal for
rehearing and/or the Supreme Court for review—and to allow potential amici curiae sufficient time
to express their views—when the Court of Appeal changes the publication status of an opinion. The
rule thus recognizes that the publication status of an opinion may affect a party’s decision whether to
file a petition for rehearing and/or a petition for review.

Subdivision (d). Former rule 24(c) was silent on the question whether the finality period is
affected when a party files a consent to an increase or decrease in the amount of the judgment that
results in affirmance. Revised subdivision (d) fills that gap by providing that the filing of the consent
restarts the finality period. This substantive change is intended to allow the opposing parties
suffictent time to petition for rehearing and/or review when it becomes clear that the judgment will
be affirmed. The provision is consistent with revised subdivisions (b)(5) (finality runs from filing
date of belated publication order) and (¢)(2) (finality runs from filing date of modification order
changing the appelate judgment).

Rule 25. Rehearing
(a) Power to order rehearing

(1) On petition of a party or on its own motion, a reviewing court may order
rehearing of any decision that is not final in that court on filing.
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(2) An order for rehearing must be filed before the decision is final. If the
cierk’s office is closed on the date of finality, the court may file the order
on the next day the clerk’s office is open.

(b} Petition and answer
(1) A party may serve and file a petition for rehearing within 15 days after:
(A) the filing of the decision;

(B) apublication order restarting the finality period under rule 24(b)(5), if
the party has not aiready filed a petition for rehearing;

(C) a modification order changing the appellate judgment under rule
24(c)2); or

(D) the filing of a consent under rule 24(d).

(2) Any answer to the petition must be served and filed within 8 days after the
petition is filed.

(3) The petition and answer must comply with the relevant provisions of rule
14.

(4) Before the decision is final and for good cause, the presiding justice may
relieve a party from a failure to file a timely petition or answer.

(e} No extension of time

The time for granting or denying a petition for rehearing in the Court of Appeal
may not be extended. If the court does not rule on the petition before the
deciston is final, the petition is deemed denied.

(d) Effect of granting rehearing

An order granting a rehearing vacates the decision and any opinion filed in the
case and sets the cause at large in the Court of Appeal.

Advisory Committee Comment
Revised rule 25 is derived from former rule 27.

Subdivision {a). Former rule 27(a) purported to list the types of cases in which the Court of
Appeal could not order rehearing, but the list was incomplete. It listed only a Court of Appeal’s
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denial of a writ petition without issuing an alternative writ or order to show cause and a Court of
Appeal’s denial of a transfer of a case from a municipal court. What these two have in common is
that they exemplify decisions that are final in the Court of Appeal on filing, and if a decision is final
on filing there is no opportunity to file a petition for rehearing. But there are three more types of
cases that are final in the Court of Appeal on filing—denial of supersedeas, denial of bail, and
dismissal on request (see revised rule 24(b)}2}(B), (C), (EY}—and in each the court likewise declines
to entertain a petition for rehearing.

To fill these gaps, revised rule 25(a)(1) provides simply that a Court of Appeal may order
rehearing of any decision that is not final in that court on filing, i.e., under revised rule 24. The
change is not a substantive.

The second sentence of revised subdivision (a)(2) is derived from former rule 24(a).

Subdivision (b}. The provisions of revised rule 25(b)}(1), (2), and (3) are derived from
subdivisions (), (¢), and (d), respectively, of former rule 27.

Former rule 27(b) provided only that a petition for rehearing could be filed within 15 days
after the filing of the decision. In a substantive change, revised rule 25(b)(1) provides that a petition
for rehearing may also be filed within 15 days after a postfiling order of the Court of Appeal
publishing its opinion, a modification order changing the appellate judgment, or the filing of a
consent to an increase or decrease in the amount of 2 money judgment; all are events that restart the
30-day finality period under revised rule 24. However, a party that has already filed a petition for
rehearing may not file a second petition for rehearing after a publication order. (Revised subd.

(b)(1)(B).)

Revised subdivision (b)(2) changes the time for filing an answer to a petition for rehearing
from 23 days after the decision is filed to 8 days after the petition is filed. It is not intended to be a
substantive change: in the common situation in which the petition is filed on the I5th day after the
decision is filed, the time to file the answer will be the same under both the former and revised rules.
The change achieves a uniform rule governing the time to file an answer, whether the petition for
rehearing is filed within 15 days after the decision or at a later time, e.g., after a modification of the
appellate judgment or a postfiling publication order.

Revised subdivision (b)(4) restates a provision of rule 45(c).

Subdivision (¢). The first sentence of revised rule 25(c) restates a provision appearing in
rule 45(c). The second sentence restates a provision of former rule 27(e); in doing so, the revised
subdivision deletes as superfluous the directive to the clerk to “enter a notation ini the register” that a
petition for rehearing is deemed denied because it was not ruled on before finality. It is assumed that
in the rare case in which the situation may arise the clerk will routinely enter such a notation. The
change is not substantive.

Subdivision {d). For purposes of completeness, revised rule 25(d) states the case law on the
effect of ordering rehearing, It is not a substantive change.
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Rule 26. Remittitur
(a) Proceedings requiring issuance of remittitur

A Court of Appeal must issue a remittitur after a decision in:

o ~3 O W e L e

(1) an appeal; or

% _
10 (2) an original proceeding, except when the court denies a writ petition without
11 issuing an alternative writ or order to show cause. :
12
13 (b) Clerk’s duties
14
15 (1) 1IfaCourt of Appeal decision is not reviewed by the Supreme Court:
16 |
17 (A) the Court of Appeal clerk must issue a remittitur immediately after the
18 supreme Court denies review, or the period for granting review
19 expires, or the court dismisses review under rule 29.3(b); and
20
21 (B) the clerk must send the lower court or tribunal the Court of Appeal
22 remittitur and a file-stamped copy of the opinion or order.
23
24 (2) After Supreme Court review of a Court of Appeal decision:
25
26 (A) on recetving the Supreme Court remittitur, the Court of Appeal clerk
27 must issue a remittitar immediately if there will be no further
28 proceedings in the Court of Appeal; and
29
30 (B) the clerk must send the lower court or tribunal the Court of Appeal
31 remittitur, a copy of the Supreme Court remittitur, and a file-stamped
32 copy of the Supreme Court opinion or order.
33
34 (¢) Immediate issuance, stay, and recall
35
36 (1} A Court of Appeal may direct immediate issuance of a remittitur only on
37 the parties’ stipulation or on dismissal of the appeal under rule 20(c)(2).
38
39 (2) On aparty’s or its own motion or on stipulation, and for good cause, the
40 court may stay a remittitur’s issuance for a reasonable period or order its
41 - recall.
42
43 (3) An order recalling a remittitur issued after a decision by opinion does not
44 supersede the opinion or affect its publication status.
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(d) Notice

(1) The remittitur is deemed issued when the clerk enters it in the record. The
clerk must immediately send the parties notice of issuance of the remittitur,
showing the date of entry.

(2) If, without requiring further proceedings in the trial court, the decision
changes the length of a state prison sentence, applicable credits, or the
maximum permissible confinement to the Youth Authority, the clerk must
send a copy of the remittitur and opinion or order to the Department of
Corrections or the Youth Authority.

Advisory Committee Comnment
Revised rule 26 is derived from former rule 25.

Subdivision (a). In specifying the cases that require issuance of a remittitur, former rule
25(a) provided as follows with regard to original proceedings in the reviewing court: “(3) any
original proceeding in which an alternative writ or order to show cause has been issued addressed to
a lower court, board or tribunal; or (4) any original proceeding determining on the merits the validity
of the decision of a lower court, board or tribunal without issuance of an order to show cause or
alternative writ. A remittitur shall not be issued when an original petition is summarily denied.” This
provision meant, in effect, that there had to be a remittitur in an original proceeding in which the
court issued an alternative writ or order to show cause and in an original proceeding in which the
court summarily granted writ relief, but not in an original proceeding in which the court summarily
denied writ relief. Revised rule 26(a)(2) restates that provision in simpler terms; it is not intended to
be a substantive change.

Subdivisien (b). Revised rule 26(b)(1)(A) fills a gap by directing the Court of Appeal clerk
to issue a remittitur when the Supreme Court denies review. The provision states current Court of
Appeal practice; it is not a substantive change.

Former rule 25(a) provided that after Supreme Court review of a Court of Appeal decision,
the Court of Appeal was required {o issue its remittitur either (1) immediately, if the result was an
unqualified affirmance or reversal, or (2) after the finality of “such further proceedings as are
mandated by the Supreme Court.” The latter wording caused uncertainty when the Supreme Court
did not expressly mandate further proceedings but additional issues remained for the Court of
Appeal to resolve on remand. Revised rule 26(b)(2)(A) clarifies that if the Court of Appeal conducts
postreview proceedings—whether or not expressly mandated by the Supreme Court-—the Court of
Appeal will issue a new remittitur either (1) under revised subdivision (bY2)(A) if the decision is
subsequently reviewed by the Supreme Court or (2) under revised subdivision (b){1)(A) if it is not.

Former rule 25(a) directed the Court of Appeal clerk to send the remittitur and “a certified
copy” of the court’s opinion to the lower court. It was the practice of most of the Courts of Appeal to
comply with this directive by issuing a remittitur in which the clerk declared that he or she
“certified” that the opinion attached to the remittitur was a copy of the original opinion; the
remittitur was signed by the clerk and stamped with the court’s seal, but the attached opinion was not
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stamped with that seal. Although the revised rule doesnot use the word “certified” because of its
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possible ambiguity, the rule is not intended to change this practice.

Revised rule 26(b)(1) requires the Court of Appeal clerk to file-stamp the copy of the
opinion attached to the remittitur. Although the former rule did not expressly require this step, it is
not a substantive change: file-stamping such opinions is the general practice in the Courts of Appeal.

Subdivision {¢). Former rule 25(c) was silent on the question whether a party wanting the
court to stay the issuance of its remittitur was required to serve and file a motion for that relief.
Revised rule 26(c)(2), which combines the provisions {or both staying and recalling a remittitur,
makes it clear that such a motion is necessary. No substantive change is intended.

Former rule 25(d) did not expressly require good cause for a reviewing court to recall a
remittitur on a party’s or its own motion. In accord with the case law, revised rule 26(c)(2) states this
requirement expressly; it is not a substantive change. Also in accord with the case law, “good cause”
as used in revised subdivision {c)(2) has substantially different meanings depending on whether it is
applied to a stay or to a recall of a remittitur. (See 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal,
§§ 735-741, pp. 764-771.)

For purposes of completeness, revised subdivision (¢)(3) states the case law on the effect of
the recall of a remittitur. It is not a substantive change.

Subdivision {d). Revised rule 26(d)(1) requires the reviewing court clerk, in sending the
parties notice of issuance of the remittitur, to show the date the remittitur was entered. Although the
former rule did not expressly require that showing, it Is current practice to do so; the change is
therefore not substantive.

Rule 27. Costs and sanctions

(a) Righi‘ to costs

(1) Except as provided in this rule, the party prevailing in the Court of Appeal
in a civil case is entitled to costs on appeal.

(2) The prevailing party is the respondent if the Court of Appeal affirms the
judgment without modification or dismisses the appeal. The prevailing
party is the appellant if the court reverses the judgment in its entirety.

(3) Ifthe court reverses the judgment in part or modifies it, or if there is more
than one notice of appeal, the opinion must specify the award or denial of
costs.

(4) Ifthe interests of justice require it, the court may award or deny costs as it
deems proper.
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(5) In probate cases, the prevailing party must be awarded costs unless the
Court of Appeal orders otherwise, but the superior court must decide who
will pay the award.

(b} Judgment for costs

(1) The Court of Appeal clerk must enter on the record, and insert in the
remittitur, a judgment awarding costs to the prevailing party under (a)(2) or
as directed by the court under (a)}(3) or (a)(4).

(2) Ifthe clerk fails to enter judgment for costs, the court may recall the
remittitur for correction on its own motion, or on a party’s motion made
not later than 30 days after the remittitur issues.

(¢) Recoverable costs

(1) A party may recover only the following costs, if reasonable:

(A)

(B)
(©)

(D)

(E)

the amount the party paid for any portion of the record, whether an
original or a copy or both. The cost to copy parts of a prior record
under rule 10(b)(2) is not recoverable unless the Court of Appeal
ordered the copying;

the cost to produce additional evidence on appeal;

the costs to notarize, serve, mail, and file the record, briefs, and other
papers;

the cost to print and reproduce any brief, including any petition for
rehearing or review, answer, or reply; and

the cost to procure a surety bond, including the premium and the cost
to obtain a letter of credit as collateral, unless the trial court
determines the bond was unnecessary.

{2) Unless the court orders otherwise, an award of costs neither includes
attorney fees on appeal nor preciudes a party from seeking thern under rule
870.2.

(d) Procedure for claiming or opposing costs

(1) Within 40 days after the clerk sends notice of issuance of the remittitur, a
party claiming costs awarded by a reviewing court must serve and file in
the superior court a verified memorandum of costs under rule 870.

GALGL SVCS\LEGAL Appetate'2002\Rutes Project\JC Report--rules 19-29.9 with attachments.doe

29



NG I Y W e e b o

(2)

3)

A party may serve and file a motion in the superior court to strike or tax
costs claimed under (1) in the manner required by rule 870.

An award of costs is enforceable as a money judgment.

(e) Sanctions

(1)

(2)

(3)

(4)

On a party’s or its own motion, a Court of Appeal may impose sanctions,
including the award or denial of costs, on a party or an attorney for:

(A) taking a frivolous appeal or appealing solely to cause delay;

(B) including in the record any matter not reasonably material to the
appeal’s determination; or

- (C) committing any other unreasonable violation of these rules.

A party’s motion under { 1) must include a declaration supporting the
amount of any monetary sanction sought and must be served and filed
before any corder dismissing the appeal but no later than 10 days after the
appellant’s reply brief is due. If a party moves to dismiss the appeal, with
or without a sanctions motion, and the motion to dismiss is not granted, the
party may move for sanctions within 10 days after the appellant's reply
brief'is due.

The court must give notice in writing if it is considering imposing
sanctions. Within 10 days after the court sends such notice, a party or
attorney may serve and file an opposition, but failure to do so will not be
deemed consent. An opposition may not be filed unless the court sends
such notice. -

Unless otherwise ordered, oral argument on the issue of sanctions must be
combined with oral argument on the merits of the appeal.

Advisory Commitiee Comment

Revised rule 27 is derived from former rule 26. Like the former rule, the revised rule applies
only 10 costs in appeals in ordinary civil cases; it is not intended to expand the categories of appeais
subject to the award of costs,

Subdivision (a). Former rule 26(a)(3) required the Court of Appeal to specify the award or
denial of costs in its opinion if there was more than one notice of appeal or if the judgment was
modified or reversed in part or in its entirety, revised rule 27(a)(3) no longer requires the court’s
opinion to specify costs if the judgment is reversed in its entirety. This is a substantive change
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intended to relieve the court of the burden of specifving costs in those cases—full affirmance or full
reversal-—in which it is usually clear who is the prevailing party. That party is entitled o costs under
the general rule of revised subdivision (a)(1) and (2}, and should not have to bear the risk of a failure
to specify such costs. In a case in which a different award may be proper, the Court of Appeal has
the discretion to so specify under revised subdivision (a)(4).

Subdivision {c). Former rule 26(c) permitted recovery of certain listed costs if they were
“reasonable,” but did not expressly require other listed costs to be “reasonable” in order to be
recoverable. The failure to require this appears to be an oversight, which revised rule 27(c)(1)
rectifies by requiring aff recoverable costs to be reasonable, No substantive change is intended.

Former rale 26(c)(1) limited the recoverable cost of record preparation to the cost of “an
original and one copy . . . if the party is the appellant, or one copy of the record if the party is the
respondent.” The provision failed to authorize a respondent to recover the costs it incurred for
portions of the original record, e.g., the respondent’s appendix under revised rule 5.1 or transcripts of
additional oral proceedings designated under revised rule 4(a}(2). In a substantive change intended to
fill this gap, revised rule 27{c)}1){(A) provides more generally that any party entitled to costs may
recover the amount it actually paid for any portion of the record, whether an original or a copy or
both. Like the former rule, the revised subdivision is intended to refer not only to a normal record
prepared by the reporter and the clerk under rules 4 and 5 but also, for example, to an appendix
prepared by a party under rule 5.1 and to a superior court file to which the parties stipulate under rule
5.2.

Former rule 5(b) required a respondent to pay the cost of copying into the record any
exhibits it designated for that purpose, and former rule 26{c){ 1) barred recovery of that cost. Because
revised rule 5 no longer imposes that cost on a respondent, revised rule 27(c)(1)(A) deletes the latter
provision of former rule 26 as obsolete.

Former rule 26(c)(1) barred recovery of the cost of any method of record preparation in
excess of the cost of preparation “in typewriting” unless the parties stipulated otherwise. Revised
rule 27(c) 1)(A) deletes this limitation as obsolete in light of current methods of record preparation.

Subdivision (d). Revised rule 27{d}(2), like former rule 26(d), provides the procedure for a
party to move in the trial court to strike or tax costs that another party has claimed under revised
subdivision {d)(1). It is not intended that the trial court’s authority to strike or tax unreasonable costs
be limited by any failure of the moving party to move for sanctions in the Court of Appeal under
revised subdivision (e): a party may seek fo strike or tax costs on the ground that an opponent
included unnecessary materials in the record even if the party did not move the Court of Appeal to
sanction the opponent under revised subdivision (e)(1)}B). No substantive change is intended.

Subdivision (e). Former rule 26(¢e) omitted to authorize the Court of Appeal to impose
sanctions on its own motion. Consistent with current practice, revised rule 27{e){1) expressly
recognizes the court’s authority to do so. No substantive change is intended.

Former rule 26(e) required that a party’s motion for monetary sanctions be served and filed
concurrently with any motion by the same party to dismiss the appeal, but in no event later than 10
days after the appellant’s reply brief is due. The former rule, however, failed to prescribe the time
limit for a respondent to serve and file a sanctions motion when the appellant requested that the
appeal be voluntarily dismissed under what is now revised rule 20(c). Revised rule 27(e)}(2) fills this
gap by providing more generally that any party’s sanctions motion must be served and filed before
any order dismissing the appeal but no later than 10 days after the appellant’s reply brief is due.
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PART V. Hearing and Decision in the Supreme Court
Rule 28. Petition for review
(a) Right to file a petition, answer, or reply

(1) A party may file a petition in the Supreme Court for review of any decision
of the Court of Appeal, including any interlocutory order, except the denial
of a transfer of a case within the appellate jurisdiction of the superior court.

(2) A party may file an answer responding to the issues raised in the petition.
In the answer, the party may ask the court to address additional issues if it
grants review,

(3) The petitioner may file a reply only if the answer raises additional issues
for review,

{b) Grounds for review
The Supreme Court may order review of a Court of Appeal decision:

(1) when necessary to secure uniformity of decision or to settle an important
question of law;

(2) when the Court of Appeal lacked jurisdiction;

(3) when the Court of Appeal decision lacked the concurrence of sufficient
qualified justices; or

(4) for the purpose of transferring the matter to the Court of Appeal for such
proceedings as the Supreme Court may order.

{c) Limits of review

(1) As apolicy matter, on petition for review the Supreme Court normally will
not consider an issue that the petitioner failed to timely raise in the Court of
Appeal.

(2) A party may petition for review without petitioning for rehearing in the
Court of Appeal, but as a policy matter the Supreme Court normally will
accept the Court of Appeal opinton’s statement of the issues and facts
unless the party has called the Court of Appeal’s attention to any alleged
ornission or misstatement of an issue or fact in a petition for rehearing.
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(d) Petitions in nonconsolidated proceedings

If the Court of Appeal decides an appeal and denies a related petition for writ of
habeas corpus without issuing an order to show cause and without formally
consolidating the two proceedings, a party seeking review of both decisions must
file a separate petition for review in each proceeding.

(e) Time to serve and file

(1)

(2)

3)

(4)

(5)

A petition for review must be served and filed within 10 days after the
Court of Appeal decision is final in that court under rule 24. For purposes
of this rule, the date of finality is not extended if it falls on a day on which
the clerk’s office is closed. '

The time to file a petition for review may not be extended, but the Chief
Justice may relieve a party from a failure to file a timely petition for review
if the time for the court to order review on its own motion has not expired.

If a petition for review is presented for filing before the Court of Appeal
decision is final in that court, the Supreme Court clerk must accept it and
file it on the day after finality.

Any answer to the petition must be served and filed within 20 days after
the petition is filed.

Any reply to the answer must be served and filed within 10 days after the
answer is filed.

(f) Additional requirements

(H

@

3

(4)

The proof of service must name each party represented by each attorney
served.

The petition must also be served on the superior court clerk and the Court
of Appeal clerk.

In an unfair competition proceeding to which Business and Professions
Code section 17209 applies, the petition must also be served as required by
rule 15(e)}2).

The Supreme Court clerk must file the petition even if its proof of service
is defective, but if the petitioner fails to file a corrected proof of service
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within five days after the clerk gives notice of the defect the court may
strike the petition or impose a lesser sanction.

{g) Amicus curiae letters

(1) Any person or entity wanting to support or oppose a petition for review or
for an original writ must serve on all parties and send to the Supreme Court
an amicus curiae letter rather than a brief.

(2) The letter must describe the interest of the amicus curiae. Any matter
attached to the letter or incorporated by reference must comply with rule
28.1{D).

(3) Receipt of the letter does not constitute leave to file an amicus curiae brief
on the merits under rule 29.1(f).

Advisory Committee Comment

Revised rule 28 and new rules 28.1 and 28.2 group in logical sequence all the provisions on
the subject of ordering review in the Supreme Court (former rules 28 and 29), but make few
substantive changes.

Revised rule 28 collects in one rule the basic procedural requirements for filing a petition for
review, answer, ot reply, i.e., who may file and what may be reviewed, the grounds and limits of
review, when to serve and file, additional service, and amicus curiae ietters. The requirements of
form and content are collected in new rule 28.1.

Subdivision (a}. Former rule 28(a) began by providing for an event that occurs only
infrequently—an order of review on the Supreme Court’s own motion. To focus the rules on the far
more common practice of granting review on petition of a party, revised rule 28 is limited to that
subject; review on the court’s own motion is addressed in revised ruie 28.2(d).

Although subdivision (a) of the former rule authorized the Supreme Court to review only
“decisions” of the Court of Appeal, the Advisory Committee Comment to the 1985 revision of the
rule explained that under the rule “[t}he Supreme Court may review Court of Appeal interlocutory
orders and orders summarily denying writs within their original jurisdiction, as well as decision{s]
on the merits resolving the ultimate ounicome of the cause.” Under revised rule 24(b}{2)(A), a
summary denial of a writ petition is a “decision™ of the Court of Appeal; but no rule tells litigants
that for purposes of this rule an interlocutory order of the Court of Appeal—such as an order denying
an application to appoint counsel, to augment the record, or to allow oral argument—is also a
“decision” that may be chalienged by petition for review. To make this point clear, revised
subdivision (a){1) expressly states that a party may file a petition to review interlocutory orders of
the Court of Appeal. It is not a substantive change.

Subdivisior (b). Revised subdivision (b){(1)(3) restates without substantive change the
provisions of former rule 29(a). Revised subdivision (b)(4) fills a gap by recognizing the Supreme
Court’s longstanding practice of ordering review, in appropriate cases, nof to decide the case itself
but for the purpose of transferring the case to the Court of Appeal with instructions to conduct
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certain further proceedings (e.g., with instructions to issue an alternative writ or order to show cause
retumable before the Court of Appeal or the superior court).

Subdivision (¢). Revised subdivision (c¢) restates without substantive change the provisions
of former rule 29(b).

Subdivision (d). Revised subdivision (d) fills a gap by recognizing the Supreme Court’s
practice of requiring separate petitions for review when a party seeks review of both a decision in an
appeal and a decision denying a related petition for habeas corpus without an order to show cause if
the Court of Appeal did not formally consolidate the two proceedings. 1f the Court of Appeal did
formally consolidate the proceedings, a single petition for review must be filed.

Subdivisien (). Revised subdivision {e){(1) provides that a petition for review must be
served and filed within 10 days after the Court of Appeal decision is final in that court. Finality is
governed by revised rule 24. Revised rule 24(b), like former rule 24(a), declares the general rule that
a Court of Appeal decision is final in that cowrt 30 days after filing. The provision then carves out
five specific exceptions—decisions that it declares to be final immediately on filing {see revised rule
24(b)2Y). The plain implication is that all other Court of Appeal orders—specifically, interlocutory
orders that may be the subject of a petition for review-—are nof final on filing. This implication is
confirmed by current practice, in which parties may be allowed to apply for-—and the Courts of
Appeal may grant—reconsideration of such interfocutory orders; reconsideration, of course, would
be impermissible if the orders were in fact final on filing. Nevertheless, the 1985 Appellate Advisory
Committee Comment to rule 28 suggested that for purposes of determining when the 10-day period
for petitioning for review begins, interlocutory Court of Appeal orders “may also be deemed final
forthwith.” Revised rule 28 does not adopt that suggestion, because to do so would create a trap for
the unwary: by the time a party had applied for reconsideration of an interlocutory order and the
Court of Appeal had denied relief, the 10-day period for petitioning for review could well have
expired. Accordingly, under revised rule 28(e)(1) the time of finality of all Court of Appeal
decisions, including interlocutory orders, is to be determined by reference to revised rule 24, the
general rule on the subject.

Paragraph (2) of revised subdivision (e) provides that the time to file a petition for review
may not be extended, but the Chief Justice may relieve a party from a failure to file a timely petition
under certain circumstances. These provisions are derived from ruie 45(c) and have been moved to
revised rule 28 to inform litigants as soon as possible of the consequences of failing to file a timely
petition for review. Under settled Supreme Court practice, an order either granting or denying relief
from failure to file a timely petition for review may be signed by the Chief Justice alone.

Contrary to paragraph (2) of revised subdivision (e), paragraphs (4) and {5) do not prohibit
extending the time to file an answer or reply; rule 45(c) expressly forbids an extension of time only
with respect to the petition for review, and hence by clear negative implication pernmits an
application to extend the time to file an answer or reply under rule 43.

Subdivision (f). Revised subdivision (£)(2), like former subdivision (b), requires that the
petition (but not an answer or reply) be served on the Court of Appeal clerk. To assist litigants, the
revised subdivision also states explicitly what is imphedly required by rule 15(c), i.e., that the
petition must also be served on the superior court clerk (for delivery to the trial judge).

Subdivision (g). Former subdivision (f) purported to require the Supreme Court clerk to
{odge amicus curiae letters and to authorize the court in its discretion to file such letters. Revised
subdivision {g) deletes these terms to reflect current Supreme Court practice, in which amicus curiae
letters are neither lodged nor filed but simply marked “received.”
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Former subdivision (f) provided that the Supreme Court “may, in its discretion, elect to
consider the letter . . . . Because the court has that discretion in any event, the revised subdivision
deletes the provision as unnecessary.

Former subdivision {e). The last two sentences of former subdivision (e)(2) provided in
effect that the Supreme Court need consider only the issues raised in a petition or answer or fairly
included in them. The point is now addressed in revised rule 29, which deals with issues on review.

Former subdivision (g). Former subdivision (g) purported to list the causes in which the
Supreme Court would or would not hear oral argument after granting review. A portion of the list,
however, was inconsistent with Supreme Court practice, and the remainder was superfluous. It is
therefore deleted from the revised rule; no substantive change is intended.

Footnote 1 to former rule 28. As noted in footnote 1 to former rule 28, for purposes of this
rule a “decision” of the Court of Appeal does not inciude an order denying a petition for rehearing,
unless in the same order the Court of Appeal modifies its filed decision so as to change its appellate
judgment. (See revised rule 24(c)(2).)

Rule 28.1. Form and contents of petition, answer, and reply
(a) Im general

Except as provided in this rule, a petition for review, answer, and reply must
comply with the relevant provisions of rule 14.

(b) Contents of a petition

(1) The body of the petition must begin with a concise, nonargumentative
statement of the issues presented for review, framing them in terms of the
facts of the case but without unnecessary detail.

(2) The petition must explain how the case presents a ground for review under
rute 28(b).

(3) If a petition for rehearing could have been filed in the Court of Appeal, the
petition for review must state whether it was filed and, if so, how the court
ruled.

(4) Ifthe petition seeks review of a Court of Appeal opinion, a copy of the
opinion showing its filing date and a copy of any order modifying the
opinion or directing its publication must be bound at the back of the
original petition and each copy filed in the Supreme Court.
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(c)

(d)

(e)

)

(5) The title of the case and designation of the parties on the cover of the
petition must be identical to the title and designation in the Court of Appeal
opinion or order that is the subject of the petition.

Contents of an answer

An answer that raises additional issues for review must contain a concise,
nonargumentative statement of those issues, framing them in terms of the facts
of the case but without unnecessary detail.

Contents of a reply

A reply, if any, must be limited to addressing additional issues for review raised
in an answer.

Length

(1) If produced on a computer, a petition or answer must not exceed 8,400
words and a reply must not exceed 4,200 words. Such a petition, answer, or
reply must include a certificate by appellate counsel or an unrepresented
party stating the number of words in the document. The person certifying
may rely on the word count of the computer program used to prepare the
document.

(2) If typewritten, a petition or answer must not exceed 30 pages and a reply
must not exceed 15 pages.

(3) The tables, the Court of Appeal opinion, a certificate under (1), and any
attachment under {£){1) are excluded from the limits stated in (1) and (2).

(4) On application and for good cause, the Chief Justice may permit a longer
petition, answer, reply, or attachment.

Attachments and incorporation by reference

(1) No attachments are permitted except an opinion or order from which the
party seeks relief and exhibits or orders of a trial court or Court of Appeal
that the party considers unusually significant and do not exceed a total of
10 pages.

(2) No incorporation by reference is permitted except a reference to a petition,
an answer, or a reply filed by another party in the same case or filed in a
case that raises the same or similar issues and in which a petition for
review is pending or has been granted.
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Advisory Commiitee Comment

New rule 28.1 collects in one rule the provistons of former rule 28 governing the form and
content of a petition for review, answer, and reply.

Subdivision (b). Subdivision (b){(3) makes uniform a common practice that provides the
court with information needed to administer the provisions of revised rule 28(c).

Subdivision {b)(4) restates the requirement of former rule 28(e)(4) that a copy of the Court
of Appeal opinion be bound with the petition for review, and adds that a copy of any Court of
Appeal order modifying that opinion or directing its publication must also be bound with the
petition. This substantive change is intended to assist the Supreme Court in two respects. First, if the
Court of Appeal issues an order modifying its opinion 50 as to change the appellate judgment or
directing its publication, the finality period runs anew from the date of the order. (Rule 24(b)(5),
(c)(2).) Second, whether or not a modification order changes the appellate judgment, binding that
order with the petition furnishes the Supreme Court with the final text of the opinion for its review.

Subdiviston (b)(5) fills a gap by recognizing the Supreme Court’s practice of requiring that
the title of the case and designation of the parties on the cover of the petition be identical to the title
and designation in the Court of Appeal opinion. The requirement assists the court in tracking the
case.

Subdivision (e). Subdivision {e) states in terms of word count rather than page count the
maximum permissible length of a petition for review, answer, or reply produced on a computer. This
substantive change tracks an identical provision in revised rule 14(c) governing Court of Appeal
briefs and is explained in the Advisory Committee Comment to that provision.

Subdivision (f). Paragraphs (1} and (2) of subdivision (f) restate and simplify portions of,
respectively, the second paragraph of former rule 28(e)}(6) and the third paragraph of former rule
28(e)(5). No substantive change is intended,

The first and third paragraphs of former rule 28(e)5) in effect required parties to include
their points, autherities, and arguments in the bodies of their petitions, answers, and replies. New
rule 28.1(f) deletes these provisions as superflucus: the same requirements are imposed by rule
[4(a)(1), which is made applicable to petitions, answers, and replies by new rule 28.1(a).

The third paragraph of former rule 28(e)(5) authorized a party to incorporate by reference
portions of a petition, answer, and reply filed by another party in the same case or filed by any party
in “a connected case” in which a petition for review was pending or had been filed. New rule
28.1(f)(2) deletes as ambiguous the term “a connected case™ and substitutes the more descriptive
phrase, “a case that raises the same or similar issues,” i.e., irrespective of the identity of the parties.
The change is not substantive. :

Rule 28.2. Ordering review
(a) Transmittal of record

On receiving a copy of a petition for review or on request of the Supreme Court,
whichever is earlier, the Court of Appeal clerk must promptly send the record to
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(b)

(c)

(d)

the Supreme Court. If the petition is denied, the Supreme Court clerk must
promptly return the record to the Court of Appeal.

Determination of petition

(1) The court may order review within 60 days after the last petition for review
is filed. Before the 60-day period or any extension expires, the court may
order one or more extensions to a date not later than 90 days after the last
petition is filed.

(2) An order granting review must be signed by at least four justices; an order
denying review may be signed by the Chief Justice alone.

(3) Ifthe court does not rule on the petition within the time allowed by (1), the
petition is deemed denied.

Grant and hold

On or after granting review, the court may order action in the matter deferred
until the court disposes of another matter or pending further order of the court.

Review on the court’s own motion

In any case, the Supreme Court may, on its own motion, order review of a Court
of Appeal decision within 30 days afier the decision is final in that court. Before
the 30-day period or any extension expires, the Supreme Court may order one or
more extensions to a date not later than 90 days after the decision is final in the
Court of Appeal. If any such period ends on a day on which the clerk’s office is
closed, the court may order review on its own motion on the next day the clerk’s
office is open.

Advisory Committee Comment

New rule 28.2 collects in one rule provisions of former rules 28 and 29.2 governing the

transmittal of the record on petition for review, the time within which the Supreme Court may grant

or deny review, “grant and hold” orders, and ordering review on the court’s own motion.

Subdivision (a}. Subdivision {a) of new rule 28.2 simplifies a provision of former rule 28(b)

by directing the Court of Appeal clerk to send “the record” to the Supreme Court; further
specification is unnecessary. The subdivision also deletes as unnecessary micromanagement the
former directive to the Supreme Court clerk to retain and renumber that record if review is granted.

Subdivision (b). Former rule 28(a)(2) authorized the Supreme Court to grant review within

60 days after the filing of the last “timely” petition for review, but the word “timely” was both
ambiguous and superfluous. The Supreme Court deems the 60-day period to begin on the filing date
of the last petition for review that either (1) is timely in the sense that it is filed within the rule time
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28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

for such petitions (i.e., 10 days after finality of the Court of Appeal decision) or (2} is freared as

10

timely—although presented for filing afier expiration of the ruie time——in the sense that it is filed
with permission of the Chief Justice on a showing of good cause for relief from default (former rule
45(c), now revised rule 28(e}(2)). In each circumstance it is the filing of the petition that triggers the
60-day period. New rule 28.2(b) therefore deletes the word “timely”; no substantive change is
intended.

Subdivision (¢). Subdivision (c) of new rule 28.2 is former rule 29.2(c). Its wording has
been conformed to current Supreme Court practice; no substantive change is intended.

Subdivision (d). Subdivision (d) of new rule 28.2 is former rule 28(a)(1), authorizing orders
of review on the Supreme Court’s own motion. The former provision, however, apparently assumed
the court would exercise this authority only in cases in which “no petition for review is filed.” The
assumption was not prima facie unreasonable, but in practice the court may occasionatly wish to
order review on its own motion even when a party has petitioned for review-—for example, in a case
in which the party seeks review only on an issue that the court deems unworthy of review and fails to
seek review on an issue that the court does wish to reach. To fill this gap, subdivision (d) simply
authorizes the court to order review on its own motion in “any case.”

Rule 29. Issues on review
(a) Issues te be briefed and argued

(1} On or after ordering review, the Supreme Court may specify the issues to
be briefed and argued. Unless the court orders otherwise, the parties must
limit their briefs and arguments to those issues and any issues fairly
included in them.

(2) Notwithstanding an order specifying issues under (1), the court may, on
reasonable notice, order oral argument on fewer or additional issues or on
the entire cause.

(b) Issues to be decided

(1) The Supreme Court may decide any issues that are raised or fairly included
in the petition or answer.

(2) The court may decide an issue that is neither raised nor fairly included in
the petition or answer if the case presents the issue and the court has given
the parties reasonable notice and opportunity to brief and argue it.

(3) The court need not decide every issue the parties raise or the court
specifies.
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Advisory Committee Comment
Subdivision (a). Revised rule 29(a) is former rule 29.2(b).

Subdivision {b). Revised rule 29(b)(1) is former rule 29.2(a). Revised subdivision (b)}(2)
“and (3) reflects current Supreme Court practice; no substantive change is intended.

[ =T R R R S

9
10  Rule 29.1. Briefs by parties and amici curiae; judicial notice
11
12 (a) Parties’ briefs; time to file
13 ‘
14 (1) Within 30 days after the Supreme Court files the order of review, the
15 petitioner must serve and file in that court either an opening brief on the
16 merits or the brief it filed in the Court of Appeal.
17
18 (2) Within 30 days after the petitioner files its brief or the time to do so
19 expires, the opposing party must serve and file either an answer brief on
20 the merits or the brief it filed in the Court of Appeal.
21
22 (3) The petitioner may file a reply brief on the merits or the reply brief it filed
23 in the Court of Appeal. A reply brief must be served and filed within 20
24 days after the opposing party files its brief.
25 _
26 (4) A party filing a brief it filed in the Court of Appeal must attach to the cover
27 a notice of its intent to rely on the brief in the Supreme Court.
28
29 (5) The time to serve and file a brief may not be extended by stipulation but
30 only by order of the Chief Justice under rule 45.
31
32 (6) The court may designate which party is deemed the petitioner or otherwise
33 direct the sequence in which the parties must file their briefs.
34
35 (b) Form and content
36
37 (1) Briefs filed under this rule must comply with the relevant provisions of rule
38 14.
39
40 (2) The body of the petitioner’s brief on the merits must begin by quoting
41 either:
42
43 (A) any order specifying the issues to be briefed or, if none,
44
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(¢)

(d)

(e)

®

(B) the statement of issues in the petition for review and, if any, in the

answer.

{3) Unless the court orders otherwise, briefs on the merits must be limited to
the issues stated in (2) and any issues fairly included in them.

Length

(1) If produced on a computer, a brief on the merits must not exceed 14,000
words and a reply brief on the merits must not exceed 4,200 words. Such a
brief must include a certificate by appellate counsel or an unrepresented
party stating the number of words in the brief. The person certifying may
rely on the word count of the computer program used to prepare the brief.

(2) If typewritten, a brief on the merits must not exceed 50 pages and a reply
brief must not exceed 15 pages.

(3) The tables, a certificate under (1), and any quotation of issues required by
(b)(2) are excluded from the limits stated in (1) and (2).

(4) On application and for good cause, the Chief Justice may permit a longer

brief.

Supplemental briefs

(1)

(2)

A party may file a supplemental brief limited to new authorities, new
legislation, or other matters that were not available in time to be included
in the party’s brief on the merits.

A supplemental brief must not exceed 2,800 words if produced on a
computer or 10 pages if typewritten, and must be served and filed no later
than 10 days before oral argument.

Briefs on the court’s request

The court may request additional briefs on any or all issues, whether or not the
parties have filed briefs on the merits.

Amicus curiae briefs

(I

After the court orders review, any person or entity may serve and file an
application for permission of the Chief Justice to file an amicus curiae
brief.
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(2)

(3)

@

(3)

(6)

(N

The application must be filed no later than 30 days after all briefs that the
parties may file under this rule—other than supplemental briefs—have
been filed or were required to be filed. The Chief Justice may allow later
filing if the applicant shows specific and compelling reasons for the delay.

The application must state the applicant’s interest and explain how the
proposed amicus curiae brief will assist the court in deciding the matter.

The proposed brief must be served. It must accompany the application and
may be combined with it.

The covers of the application and proposed brief must identify the party the
applicant supports, if any.

If the court grants the application, any party may file an answer within 20
days after the amicus curiae brief'is filed. It must be served on all parties
and the amicus curiae.

The Attorney General may file an amicus curiae brief without the Chief
Justice’s permission unless the brief is submitted on behalf of another state
officer or agency. The Attorney General must serve and file the brief
within the time specified in (2) and must provide the information reqguired
by (3) and comply with (5). Any answer must comply with (6).

(g) Judicial netice

To obtain judicial notice by the Supreme Court under Evidence Code section
459, a party must comply with rule 22(a).

Advisory Committee Comment

Revised rule 29.1 is principally derived from former rule 29.3.

Subdivision {(a). Former rule 29.3 prescribed two different time limits for filing mandatory
briefs in the Supreme Court: 30 days if a party chose to file a new brief on the merits but only 15
days if a party chose instead to rely on the brief it previously filed in the Court of Appeal. Although
it presumably requires more time to prepare a new brief on the merits than to copy a Court of Appeal
brief and attach a notice of intent to rely on it, this justification for the discrepancy 1s insufficient to
outweigh the resulting complication of the clerk’s duties in administering the important matter of
filing deadlines. Accordingly, in a substantive change intended to simplify the briefing process,
revised rule 29.1(a)(1) and (2) provides a single time limit—30 days—for filing all mandatory briefs
in the Supreme Court.

Revised subdivision (a)}(3) fiils a gap by giving the petitioner the option of relying on the
reply brief it filed in the Court of Appeal.
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Subdivisions (¢} and (d).. Revised rule 29.1{c) and (d) state in terms of word count rather

than page count the maximum permissible lengths of Supreme Court briefs produced on a computer.
This substantive change tracks an identical provision in revised rule 14(c) governing Court of
Appeal briefs and is explained in the Advisory Committee Comment to that provision.

Rule 29.2. Oral argument and submission of the cause

()

(b)

)

(d)

(e)

)

Application

This rule governs oral argument in the Supreme Court unless the court provides
otherwise in its Internal Operating Practices and Procedures or by order.

Place of argument

The Supreme Court holds regular sessions in San Francisco, LL.os Angeles, and
Sacramento on a schedule fixed by the court, and may hold spécial sessions
elsewhere.

Notice of argument

The Supreme Court clerk must send notice of the time and place of oral

argument to all parties at least 20 days before the argument date. The Chief
Justice may shorten the notice period for good cause; in that event, the clerk

‘must immediately notify the parties by telephone or other expeditious method.

Sequence of argument

The petitioner for Supreme Court relief has the right to open and close. If there
are two or more petitioners—or none—the court must set the sequence of
argument. :

Time for argument

Each side is allowed 30 minutes for argument.

Number of counséi

(1) Only one counsel on each side may argue—regardless of the number of
parties on the side—unless the court orders otherwise on request.

(2) Requests to divide oral argument among multiple counsel must be filed
within 10 days after the date of the order setting the case for argument.
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(3) Multiple counsel must not divide their argument into segments of less than
10 minutes per person, except that one counsel for the opening side—or
more, if authorized by the Chief Justice on request——may reserve any
portion of that counsel’s time for rebuttal.

(g) Argument by amicus curiae

An amicus curiae is not entitled to argument time but may ask a party for
permission to use a portion or all of the party’s time, subject to the 10-minuate
minimum prescribed in (£)(3). If permission is granted, counsel must file a
request under (£)(2).

(h) Submission of the cause

(1) A cause is submitted when the court has heard oral argument or approved
its waiver and the time has expired to file all briefs and papers, including
any supplemental brief permitted by the court.

(2) The court may vacate submussion only by an order stating the court’s
reasons and setting a timetable for resubmission.

Advisory Committee Comment
Revised rule 29.2 is principally derived from former rule 22.

Subdivision (b). Revised subdivision (b) is the first sentence of former rule 21(a). The
former rule also provided that a motion filed in the Supreme Court would be decided without oral
argument but could be placed on calendar by the Chief Justice. The revised rule deletes this
provision because the topic is covered in the general rule on motions in the reviewing court. (See
rufe 41.)

Subdivision {¢). Revised subdivision (c) fills a gap. It is based on revised rule 23(b) and is
discussed in the Advisory Commriftee Comment to that rule. The practice of the Supreme Court is to
give the parties at least 30 days’ notice of the oral argument date.

Subdivision {d). Revised subdivision (d) is former rule 22(c). “The petitioner for Supreme
Court relief” can be a petitioner for review, a petitioner for transfer (revised rule 29.9), a petitioner in
an original proceeding in the Supreme Court, or a party designated as petitioner in a proceeding on
request of a court of another jurisdiction (revised rule 29.8(b){(1)).

The number of petitioners is “none™ when the court grants review on its own motion or
transfers a cause to itself on its own motion.

Subdivision (e). The time allowed for argument in death penalty appeals is prescribed in
new rule 36.2.
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Subdivision (f}. The number of counsel allowed to argue on each side in death penalty
appeals is prescribed in new rule 36.2.

Revised subdivision ()(3) is based on section V of the court’s Internal Operating Practices
and Procedures.

Subdivision (g). Revised subdivision (g) fills a gap by specifying how amici curiae may
seek argument time. It states the Supreme Court practice on the topic.

Subdivisien (h). Revised subdivision (h) is based on section VII of the court’s Internal
Operating Practices and Procedures.

Rule 29.3. Disposition of causes
(a) Normal disposition

After review, the Supreme Court normally will affirm, reverse, or modify the
judgment of the Court of Appeal, but may order another disposition.

(b) Dismissal of review

(1) The Supreme Court may dismiss review. The Supreme Court clerk must
prompily send an order dismissing review to all parties and the Court of
Appeal.

(2) When the Court of Appeal receives an order dismissing review, the
decision of that court is final and its clerk must promptly issue a remittitur
or take other appropriate action.

(3) After an order dismissing review, the Court of Appeal opinion remains
unpublished unless the Supreme Court orders otherwise.

{¢) Remand for decision on remaining issues
If it decides fewer than all the issues presented by the case, the Supreme Court
may remand the cause to a Court of Appeal for decision on any remaining
Issues.

(d) Transfer without decision
After ordering review, the Supreme Court may transfer the cause to a Court of

Appeal without decision but with instructions to conduct such proceedings as the
Supreme Court orders.
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(e) Retransfer without decision

After transferring to itself, before decision, a cause pending in the Court of
Appeal, the Supreme Court may retransfer the cause to a Court of Appeal
without decision.

(f) Court of Appeal briefs after remand or transfer

Any supplemental briefing in the Court of Appeal after remand or transfer from
the Supreme Court is governed by rule 13(b).

Advisory Committee Comment
Revised rule 29.3 is former rule 29.4.

Subdivision (a). Like former rule 29.4(a), revised rule 29.3(a) serves two purposes. First, it
declares that the Supreme Court’s normal disposition of a cause afier completing its review is to
affirm, reverse, or modify the judgment of the Court of Appeal. Second, the subdivision recognizes
that, when necessary, the Supreme Court may order “another disposition” appropriate to the
circumstances. Like former rule 29.4(b)~(e), revised rule 29.3(b)—(e) provide examples of such
“other dispositions,” but the list 1s not intended to be exclusive.

As used in former and revised subdivisions (a), “the judgment of the Court of Appeal”
includes a decision of that court denying a petition for original writ without issuing an alternative
writ or order to show cause. (See former rute 24(a) and revised rule 24(b)(2){(A).) The Supreme
Court’s method of disposition after reviewing such a decision, however, has recently evolved. In
earlier cases the Supreme Court itself denied or granted the requested writ, in effect treating the
matter as if it were an original proceeding in the Supreme Court. (E.g., City of San Jose v. Superior
Court (1993) 5 Cal.4th 47, 58 [“The alternative writ of mandate is discharged and the petition for a
peremptory writ of mandate is denied.”].) By contrast, current Supreme Court practice is to affirm
or reverse the judgment of the Court of Appeal summarily denving the writ petition. (E.g., People v,
Superior Court (Laff) (2001) 25 Cal.4th 703, 742-743 [“The judgment of the Court of Appeal is
reversed with directions to vacate its order denying the petition, and to issue a writ of mandate . . .
s State Comp. Ins. Fund v. Superior Court (2001) 24 Cal.4th 930, 944 [“The judgment of the
Court of Appeal summarily denying the petition for writ of mandate is affirmed and the order to
show cause . . . is discharged.”].) As the cited cases illustrate, if the Supreme Court affirms such a
judgment it will pormally discharge any alternative writ or order to show cause it issued when
granting review; if the court reverses the judgment it will normally include a direction to the Court of
Appeal, e.g., to issue the requested writ or to reconsider the petition.

Subdivision (b). Revised subdivision (b) is former rule 29.4(c). The former rule purported
to limit Supreme Court dismissals of review to cases in which the court had “improvidently” granted
review. In practice, however, the court may dismiss review for a variety of other reasons. For
example, after the court decides a “lead” case, its current practice is to dismiss review in any pending
companion case (i.e., a “grant and hold” matter under revised rule 28.2{c)) that appears correctly
decided in light of the lead case and presents no additional issue requiring resolution by the Supreme
Court or the Court of Appeal. The Supreme Court may also dismiss review when a supervening
event renders the case moot for any reason, e.g., when the parties reach a settlement, when a party
seeking personal relief dies, or when the court orders review to construe a statute that is then

repealed before the court can act. Reflecting this practice, the Supreme Court now dismisses
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review—even in the rare case in which the grant of review was arguably “improvident”--by an
order that says simply, “Pursuant to rule 29.4(¢) [nrow 29.3(b)}, California Rules of Court, the above-
entitled review is DISMISSED . . . .” Revised subdivision (b) follows this practice by deleting as
misleading the former reference to “improvident” grants of review. It is not a substantive change.

Former rule 29.4(c) also directed the Supreme Court, after dismissing review, to “remand
the cause to the Court of Appeal.” In effect, however, the directive was superfluous. In the rule
authorizing the court to order review {former rule 28(a), revised rule 28.2(b)) there is no parallel
provision directing the court to fransfer the case to itself after ordering review, and the reason is
evident: an order of review ipso facto ransfers jurisdiction of the cause to the Supreme Court. By the
same token, an order dismissing review ipso facto retransfers jurisdiction to the Court of Appeal.
The Court of Appeal has no discretion to exercise after the Supreme Court dismisses review: under
both former rule 29.4(c) and revised rule 29.3(b), the Supreme Court clerk must promptly send the
dismissal order 1o the Court of Appeal; when the Court of Appeal clerk files that order, the Court of
Appeal decision immediately becomes final and the Court of Appeal clerk must promptly issue the
remittitur. Revised subdivision (b)(1) therefore deletes as superfluous the directive to the Supreme
Court to “remand the cause to the Court of Appeal” upon dismissal of review, because that
consequence follows automatically from the order dismissing review. It is not a substantive change.

Former rule 29.4(c) provided that the Court of Appeal decision was final when the Supreme
Court dismissal order was filed in the Court of Appeal. It is the practice of Court of Appeal clerks,
however, not to file such orders—which have already been filed in the Supreme Court (see revised
subd. (b)(1))—but simply to mark them received and make the appropriate docket entry. To reflect
that practice, revised rule 29.3(b)}(2) provides that the Court of Appeal decision is final when that
court “receives” the order dismissing review,

If the decision of the Court of Appeal made final by subdivision (b)(2) requires issuance of a
remittitur under revised rule 26(a), the clerk must issue the remittitur; if the decision does not require
issuance of a remittitur—e.g., if the decision is an interfocutory order (see revised rule 28(a)}{ 1))~
the clerk must take whatever action is appropriate in the circumstances.

Subdivision (¢). Revised subdivision (c) is former rule 29.4(b). The former ruie applied
when the Supreme Court decided “one or more”—implying fewer than all—issues in the case;
revised subdivision (¢) applies when the Supreme Court decides “fewer than all the issues presented
by the case,” i.e., fewer than {i) the issues “raised in the petition or answer or fairly included in those
issues” (revised rule 29(b)(1)) and (i1} any other issue raised on the court’s own motion (id., subd.
{bY}(2)). The purpose is to clarify the scope of the former rule; no substantive change is intended.

Former rule 29.4(b) authorized the Supreme Court to transfer the cause to the Court of
Appeal for decision on any remaining issues in the appeal. In practice, however, the Supreme Court
does not file a separate order “transferring” the cause to the Court of Appeal in such cases; instead,
as part of its appellate judgment at the end of its opinion the court simply orders the cause remanded
to the Court of Appeal for disposition of the remaining issues. (See, e.g., People v. Willis (2002) 27
Cal.4th 811, 825.) Consistently with this practice, revised rule 29.3(c) provides that the Supreme
Court may “remand” such a cause to the Court of Appeal for decision on any remaining issues. The
change is not substantive.

Subdivisior (d). Revised subdivision (d) is former rule 29.4(e). Like the former rule, it is
intended to apply primarily to two types of cases: (i) those in which the court granted review “for the
purpose of transferring the matter to the Court of Appeal for such proceedings as the Supreme Court
may order” (revised rule 28(b)(4)) and (ii) those in which the court, after deciding a “lead case,”
determines that a companion “grant and hold” case (revised rule 28.2(c})) should be reconsidered by
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the Court of Appeal in light of the lead case or presents an additional issue or issues that require
resolution by the Court of Appeal.

Subdivision {e). Revised subdivision (e) is former rule 29.4{d). Like the former rule, it is
intended to apply to cases in which the Supreme Court, after rransferring to itself before decision a
cause pending in the Court of Appeal, refransfers the matter to that court without decision and with
or without instructions. The former rule, however, purported to limit such retransfers to cases in
which the Supreme Court had “improvidently” transferred the cause to itself in the first instance. For
reasons similar to those discussed under Subdivision (b) of this Comment, revised subdivision (e)
deletes as misleading the former reference to “improvident™ transfers. It is not a substantive change.

Subdivision (f). Former subdivision (f), relating to supplemental briefs in the Court of

Appeal after a cause is transferred from the Supreme Court, has been moved to new subdivision (b)
of rule 13. Revised subdivision (f) provides the cross-reference.

Rule 29.4. Filing, finality, and modification of decision

(a) Filing the decision
The Supreme Court clerk must promptly file all opinions and orders issued by
the court and promptly send copies showing the filing date to the parties and,
when relevant, to the lower court or tribunal.

(b) Finality of decision

(1) Except as provided in {2), a Supreme Court decision is final 30 days after
filing unless: '

(A) the court orders a shorter period, or

(B) before the 30-day period or any extension expires the court orders one
or more extensions, not to exceed a total of 60 additional days.

(2) The following Supreme Court decisions are final on filing:
(A) the denial of a petition for review of a Court of Appeal decision;
(B) a disposition ordered under rule 29.3(b), (d), or (e);
(C) the denial of a petition for a writ within the court’s original
jurisdiction without issuance of an alternative writ or order to show

cause; and

(D) the denial of a petition for writ of supersedeas.
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{¢) Modification of decision

The Supreme Court may modify a decision as provided in rule 24(c).

Advisory Committee Commient
Revised rule 29.4 is principally derived from former rule 24.

Subdivisien (b}. Filling gaps in the rule consistently with Supreme Court practice, revised
rule 29.4(b)2XB)-{D) recognizes several additional types of Supreme Court decisions that are
final on filing. Thus revised subdivision (b)(2)(B) recognizes that a dismissal, a transfer, and a
retransfer under subdivisions (b), (d}), and (e), respectively, of revised rule 29.3 are decisions final
on filing. A remand under subdivision (¢) of revised rule 29.3 is not a decision final on filing
because it is not a separately filed order; rather, as part of its appellate judgment at the end of its
opinion in such cases the Supreme Court simply orders the cause remanded to the Court of Appeal
for dispesition of the remaining issues in the appeal. (See Advisory Committee Comment to
revised rule 29.3(c).)

Revised subdivision (b)(2)C) recognizes that an order denying a petition for a writ within
the court’s original jurisdiction without issuance of an alternative writ or order to show cause is
final on filing. The provision reflects the settled Supreme Court practice, since at least 1989, of
declining to file petitions for rehearing in such matters. (S8ee, e.g., In re Hayes (500442 1) Minutes,
Cal. Supreme Ct., July 28, 1989 |“The motion to vacate this court’s order of May 18, 1989
[denying a petition for habeas corpus without opinion] is denied. Because the California Rules of
Court do not authorize the filing of a petition for rehearing of such an order, the alternate request
to consider the matter as a petition for rehearing is denied.”}.)

Finally, revised subdivision (b){(2){(D)} recognizes that an order denying a petition for writ of
supersedeas is final on filing.

Rule 29.5, Rehearing

(a) Power to order rehearing
The Supreme Court may order rehearing as provided in rule 25(a).

(b) Petition and answer
A petition for rehearing and any answer must comply with rule 25(b)}(1), (2), and
(3). Before the Supreme Court decision is final and for good cause, the Chief
Tustice may relieve a party from a failure to file a timely petition or answer.

(c) Extension of time
The time for granting or denying a petition for rehearing in the Supreme Court
may be extended under rule 29.4(b)(1)(B). If the court does not rule on the

petition before the decision is final, the petition is deemed denied. -
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(d) Determination of petition

An order granting a rehearing must be signed by at least four justices; an order
denying rehearing may be signed by the Chief justice alone.

(e} Effect of granting rehearing

An order granting a rehearing vacates the decision and any. opinion filed in the
case and sets the cause at large in the Supreme Court.

Advisory Commitiee Comment
Revised rule 29.5 is derived from former rule 27.

Subdivision (a). Former rule 27(a) listed certain cases in which the Court of Appeal could
not order rehearing, but the provision omitted Supreme Court practice entirely: the Supreme Court
also declines to entertain petitions for rehearing in several types of cases that are final in that court
on filing: i.e., denial of review; dispositions under revised rule 29.3(b), (d), or {e); denial of a writ
petition without issuing an alternative writ or order to show cause; and denial of supersedeas. (See
revised rule 29.4(b)(2).) To fill this gap, revised rule 29.5(a) declares simply that the Supreme Court
may order rehearing as provided in revised rule 25(a), i.e., it may order rehearing of any decision
that is not final on filing (under revised rule 29.4). It is not a substantive change.

Subdivision (h). Revised rule 29.5(b) incorporates by reference portions of revised rule
25(b), which make a number of substantive changes explained in the Advisory Committee Comment
to that rule. Revised rule 25(b)(1Y(C), referring to the effect of a publication order on finality, is
inapplicable to Supreme Court practice; all Supreme Court opinions are published.

Subdivisien (¢}, The first sentence of revised subdivision (¢) restates a provision appearing
in rule 45(c). The second sentence restates a provision of former rule 27(e); in doing so, the revised
subdivision deletes as superfluous the directive to the clerk to “enter a notation in the register” that a
petition for rehearing is deemed denied because it was not ruled on before finality. It is assumed that

in the rare case in which the situation may arise the clerk will routinely enter such a notation. The
change is not subsiantive,

Subdivision {e). For purposes of completeness, revised subdivision (e) states the case law on
the effect of ordering rehearing. 1t is not a substantive change.

Rule 29.6. Remittitur
(a) Proceedings requiring issuance of remittitur
The Supreme Court must issue a remittitur after a decision in:

(1) areview of a Court of Appeal decision;
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(2)

()

an appeal from a judgment of death or in a cause transferred to the court
under rule 29.9; or

an original proceeding, except when the court denies a writ petition without
issuing an alternative writ or order to show cause.

(b) Clerk’s duties

(1)

()

(3)

(4)

The clerk must issue a remittitur when a decision of the court is final. The
remittitur is deemed issued when the clerk enters it in the record.

After review of a Court of Appeal decision, the Supreme Court clerk must
address the remittitur to the Court of Appeal and send that court two copies
of the remittitur and two file-stamped copies of the Supreme Court opinion
or order. *

After a decision in an appeal from a judgment of death, in an original
proceeding in the Supreme Court, or in a cause transferred to the court
under rule 29.9, the clerk must send the remittitur and a file-stamped copy
of the Supreme Court opinion or order to the lower court or tribunal.

The clerk must comply with the requirements of rule 26(d).

(¢) Immediate issuance, stay, and recall

()

2)

(3)

The Supreme Court may direct immediate issuance of a remittitur on the
parties’ stipulation or for good cause.

On a party’s or its own motion and for good cause, the court may stay a
remittitur’s issuance for a reasonable period or order its recall.

An order recalling a remittitur issued after a decision by opinion does not
supersede the opinion or affect its publication status.

Advisory Committee Comment

Revised rule 29.6 is derived from former rule 25.

Subdivision (a). The wording of revised rule 29.6(a)(3) tracks that of revised rule 26(a)(2)
and is explained in the Advisory Committee Comment to that rule.

Subdivision (b}. In a substantive change, revised subdivision (b)(2}+3) deletes the
requirement of former rule 25(a) that the Supreme Court clerk “certify” the copies of that court’s
opinion that accompany its remittitur. To the extent the provision has been read to require the clerk
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to stamp the attached opinion with the seal of the court, it is obsolete. That practice presumably
served the purpose of ensuring that the opinion that the clerk sent to the iower court or tribunal was
in fact the opinion filed by the court. The concern is no longer valid: in current practice, by the time
the remittitur issues—30 days after the opinion is filed—the opinion has already been published both
on the California Courts Web site and in the official advance sheets, where its text can be compared
in case of any doubt. But to the extent the provision has also been read to require the clerk to declare
in the remittitur that he or she “certifies” that the attached opinion is a copy of the original opinion, it
is not obsolete. Although the revised rule does not use the word “certified” because of its possible
ambiguity, the rule is not intended to change the latter practice.

Revised subdivision (b)(2)-(3) requires the Supreme Court clerk to file-stamp the copies of
the opinion that accompany the remittitur. Although the former role did not expressly so provide, it
is not a substantive change: file-stamping such opinions is the current practice of the Supreme Court
clerk. ‘

Revised subdivision (b}(3) fills a gap by stating the current Supreme Court practice in death
penalty cases, in original writ cases in that court, and in causes that the Supreme Court transfers to
itself before decision in the Court of Appeal (revised rule 29.9). It is not a substantive change.

Subdivisien (¢). Former rule 25(c) was silent on the question of whether a party wanting
the Supreme Court to stay the issuance of its remittitur was required to serve and file a motion for
that relief. Revised rule 29.6(c)(2), which combines the provisions for both staying and recalling a
remittitur, makes it clear that such a motion is necessary. No substantive change is intended.

Former rule 25(d) provided that a reviewing court could recall a remitiitur “on stipulation
setting forth facts which would justify the granting of a motion” to recall. Revised rule 29.6(c)(2)
deletes the quoted provision as redundant: if the parties are able to stipulate to facts that would
iustify granting a motion to recall, they need only file such a motion and attach the stipulation. No
substantive change is intended.

Former rule 25(d) did not expressly require good cause for a reviewing court to recall a
remittitur on a party’s or its own motion. In accord with the case law, revised rule 29.6(cX2) states
this requirement expressly; it is not a substantive change. Also in accord with the case law, “good
cause” as used in revised subdivision {c}(2) has substantially different meanings depending on
whether it is applied to a stay or to a recall of a remittitur. (See 9 Witkin, Cal. Procedure (4th ed.
1997) Appeal, §§ 735741, pp. 764-771.)

For purposes of completeness, revised subdivision (¢)(3) states the case law on the effect of
the recall of a remittitur. It is not a substantive change.

Former rule 29.6. Former rule 29.6, a transitional provision, is repealed, having served its
purpose.

Rule 29.7. Costs and sanctions

In a civil case, the Supreme Court may direct the Court of Appeal to award costs, if
any; or may order the parties to bear their own costs; or may make any other award
of costs the Supreme Court deems proper. The Supreme Court may impose sanctions
on a party or an attorney under rule 27(e) for committing any unreasonable violation
of these rules. :
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Advisory Committee Comment

Revised rule 29.7 is new; it states current Supreme Court practice with respect to costs and
sanctions, and is therefore not 2 substantive change.

If the Supreme Court makes an award of costs, the party claiming sueh costs must proceed
under revised rule 27(d).

Rule 29.8. Decision on request of a court of another jurisdiction

(a) Request for decision
On request of the United States Supreme Court, a United States Court of
Appeals, or the court of last resort of any state, territory, or commonwealth, the

Supreme Court may decide a question of California law if:

(1) the decision could determine the outcome of a matter pending in the
requesting court, and

(2) there is no controlling precedent.
(b) Form and contents of request
The request must take the form of an order of the requesting court containing:
(1) the title and number of the case, the names and addresses of counsel and
any unrepresented party, and a designation of the party to be deemed the

petitioner if the request is granted;

(2) the question to be decided, with a statement that the requesting court will
accept the decision;

(3) astatement of the relevant facts prepared by the requesting court or by the
parties and approved by the court; and

(4) an explanation of how the request satisfies the requirements of (a).
(¢) Supporting materials

Copies of all relevant briefs must accompany the request. At any time, the
Supreme Court may ask the requesting court to furnish additional record
materials, Including transcripts and exhibits.
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{(d) Serving and filing the request

(@

()

The requesting court clerk must file an original and 10 copies of the request in
the Supreme Court with a certificate of service on the parties.

Letters in support or opposition

(1

(2)

3)

Within 20 days after the request is filed, any party or other person or entity
wanting to support or oppose the request must send a letter to the Supreme
Court, with service on the parties and on the requesting court.

Within 10 days after service of a letter under (1), any party may send a’
reply letter to the Supreme Court, with service on the other parties and the
requesting court.

A letter or reply asking the court to restate the question under (£)(5) must
propose new wording.

Proceedings in Supreme Court

(1

(2)

(3)

“)

(5)

In exercising its discretion to grant or deny the request, the Supreme Court
may consider whether resolution of the question is necessary to secure
uniformity of decision or to settle an important question of law, and any
other factor the court deems appropriate.

An order granting the request must be signed by at least four justices; an
order denying the request may be signed by the Chief Justice alone.

If the court grants the request, the rules on review and decision in the
Supreme Court govern further proceedings in that court.

If, after granting the request, the court determines that a decision on the
question may require an interpretation of the California Constitution or a
decision on the validity or meaning of a California law affecting the public
interest, the court must direct the clerk to send to the Attorney General—
unless the Attorney General represents a party to the litigation—a copy of
the request and the order granting it.

At any time, the Supreme Court may restate the question or ask the
requesting court to clarify the question.
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(6) After filing the opinion, the clerk must promptly send file-stamped copies
to the requesting court and the parties and must notify that court and the
parties when the decision is final.

(7) Supreme Court decisions pursuant to this rule are published in the Official
Reports and have the same precedential effect as the court’s other
decisions.

Advisory Committee Comment

Revised rule 29.8 is former rule 29.5. The revision serves three main purposes: (1) to
integrate the ruie more fully into the California Rules of Court by deleting provisions that duplicated
other revised rules; (2) to simplify and update the rule by deleting provisions based on similar laws
of other states that have not become part of Supreme Court practice under this rule; and (3) to clarify
and facilitate use of the rule by recasting certain of its provisions in terms parallel to those of the
longstanding and better-known rules governing petitions for review (revised rules 28-28.2). Few of
the changes, however, are substantive.

To emphasize that the rule is not intended to authorize the Supreme Court to issue an
improper advisory opinion in a case brought under its provisions, revised rule 29.8 no longer
describes the Supreme Court’s action on a request to settle a point of California law as merely an
answer to a question, but as a decision on that point of law.

Under the former rule, a court of another jurisdiction that requested the Supreme Court to
decide a question of California law was also required to “certify” its question to the Supreme Court.
{E.g., former rule 29.5(d).) Revised rule 29.8 deletes this requirement as an unnecessary formalism.
The “certification” requirement apparently served the purpose of guaranteeing that the request was
authentic. But the same purpose is served equally well by the more fundamental requirement—
imposed by both the former and revised rules—that the request must be presented to the Supreme
Court by a formal order of the requesting court. (Revised rule 29.8(b}.) Such an order is manifestly a
sufficient guarantee of authenticity. The change is more one of terminology than of substance.

Subdivisien (a). Former rule 29.5(a) stated three prerequisites for Supreme Court action on
a certified question. The first was that “the certifying court requests the answer.” Revised rule 29.8
deletes this requirement as redundant: because the rule does not contemplate the Supreme Court’s
taking the highly improbable step of acting on its own motion to provide a court of another
jurisdiction with a decision on a question of California law that that court has not asked for, every
such decision of the Supreme Court will necessarily come in response to a request by a court of
another jurisdiction.

Former rule 29.5(a) described an additional prerequisite as follows: “the decisions of the
Califormia appellate courits provide no contralling precedent concerning the certified question.”
(Italics added.) Revised rule 29.8 deletes the italicized language as redundant: in all cases, only
decisions of the California Supreme Court and published decisions of the California Court of Appeal
are precedents in California case law,

Subdivision (b). Former rule 29.5(b)(4) included, among the required contents of a request,
a statement “demonstrating that the question certified is contested,” presumably meaning contested
by the parties. Revised rule 29.8(b) deletes this “demonstration™ as unnecessary and inappropriate.
Former rule 29.5(a) did not include this requirement among its prerequisites for Supreme Court
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provided that the Supreme Court “may permit” the Attorney General “to file briefs on the issue.”
The revised rule deletes this provision as unecessary: the Attorney General has the right to file
amicus curiae briefs without permission under revised rule 29 1(f)(7).

Although no remittitur issues when a Supreme Court decision under this rule is final, it is the
practice of the Supreme Court clerk to give notice of that finality to the requesting court and the
parties. Revised 29 8(1)(6) filis a gap by providing for such notice; it is not a substantive change.

Former subdivision (/). Revised rule 29.8 deletes as superfluous former rule 29.5(/), which
authorized the Supreme Court or the Judicial Council to adopt procedures implementing this rule.
Those bodies have general authority to adopt such procedures.

Rule 29.9. Transfer for decision
(a) Time of transfer

On a party’s petition or its own motion, the Supreme Court may transfer to itself,
for decision, a cause pending in a Court of Appeal.

(b) When a cause is pending

For purposes of this rule, a cause within the appellate jurisdiction of the superior
court is not pending in the Court of Appeal until that court orders it transferred
under rule 62. Any cause pending in the Court of Appeal remains pending until
the decision of the Court of Appeal is final in that court under ruie 24.

(¢) Grounds

The Supreme Court will not order transfer under this rule unless the cause
presents an issue of great public importance that the Supreme Court must
promptly resolve.

(d) Petition and answer

A party seeking transfer under this rule must promptly serve and file in the
Supreme Court a petition explaining how the cause satisfies the requirements of
(c). Within 20 days after the petition is filed, any party may serve and file an
answer. The petition and any answer must conform to the relevant provisions of
rule 28.1.

(¢) Order

Transfer under this rule requires a Supreme Court order signed by at least four
justices; an order denying transfer may be signed by the Chief Justice alone.
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Subdivision (). Revised rule 29.8(f) collects in one subdivision the provisions of the former
rule governing proceedings in the Supreme Court after a request is presented (former rule 29.5(f)~

().

Former rule 29.5(f) declared that the Supreme Court may accept or deny a request of this
nature: revised 29.8(f)(1) provides instead that the court may grant or deny such a request. This
minor change in terminology is intended to make the rule consistent with the rules authorizing the
court to grant or deny review (see, e.g., revised rule 28.2(b)(2)). No reason appears to use a different
term in proceedings under the present rule.

Revised rule 29.8(f){1) also restates and simplifies the factors that the Supreme Court may
consider in deciding whether to grant or deny the request. Consistently with current Supreme Court
practice, the revised subdivision focuses on the factors that the court considers in deciding whether
to grant or deny review (revised rule 28(b)(1)) and states those factors explicitly to promote clarity.
Because those factors are, in practice, the court’s primary concern in deciding whether to grant or
deny a request under this rule, and because the court has absolute discretion to grant or deny such a
request for any reason, the revised subdivision places all other possible factors into the category of
“any other factor the court deems appropriate™ (see also former rule 29.5(f)(4)). The change is not
substantive. '

Former rule 29.5(h) required the Supreme Court to “armounce [its decision to grant a
request] in the manner that it announces the acceptance of cases for review [italics added].” Revised
rule 29.8 deletes this requirement as superfluous if it refers to a true public “announcement” of the
court’s action: the court’s practice is to file all orders granting review, then enter them in its minutes,
and then “announce,” in a summary form in a weekly press release, the cases in which it granted
review. In the alternative, the requirement is ambiguous if it refers to the content of the order by
which the court grants or denies review: to clarify any such ambiguity, revised rule 29.8(f)(2) uses
the same language as revised rule 28.2(b)2), i.e., that an order granting review—or a request under
revised rule 29.8—must be signed by at least four justices, but an order denying review—or such a
request—may be signed by the Chief Justice alone.

Former rule 29.5(h}2) provided elaborate directives on awarding “fees and costs” in cases
heard under this rule. Revised rule 29.8(f) deletes those directives as inappropriate because the
Supreme Court imposes no filing—or any other—fees in such cases, and as unnecessary because the
subject of costs in such cases is dealt with by the general rule (revised subd. (£}(3}) that all
proceedings occurring after a grant of a request are governed by the relevant rules on review and
decision in the Supreme Court, including therefore revised rule 29.7 (costs and sanctions in the
Supreme Court).

Former rule 29.5(h)(3) purported to give the Supreme Court discretion to “assign a certified
question . . . priority on its docket.” Revised rule 29.8(f) deletes this authorization as unnecessary:
the Supreme Court does not need the permission of a rule to determine and redetermine the order of
cases on its calendar.

Former rule 29.5(i) directed the Supreme Court clerk to notify the Attorney General if the
question to be answered concerned the “interpretation of a California statute.” Revised rule
29.8(f)(4) refocuses the problem more precisely. On the one hand, the revised provision is broader in
that it also includes an interpretation of the California Constitution and a decision on the validity of
any California law, including a regulation or an ordinance. On the other hand, the revised provision
is narrower in that it limits the latter to laws “affecting the public interest™; it may be assumed the
Attorney General is not concerned with laws that do not affect that interest. The former rule also
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(b} Time to file notice of designation
No party may file a notice designating exhibits under rule 18(a) until the

Supreme Court clerk notifies the parties of the time and place of oral argument.

Advisory Committee Comment

New rule 36.1(b) restates without change the first clause of former rule 10(d) insofar as 1
applies to death penalty appeals.

Rule 36.2. Oral argument and submission of the cause in death penalty appeals
(a) Application
Except as provided in this rule, rule 29.2 governs oral argument and submission
of the cause in the Supreme Court in death penalty appeals unless the court
provides otherwise in its Internal Operating Practices and Procedures or by
order.
(b) Procedure
(1) The appellant has the right to open and close.
(2) Each side is allowed 45 minutes for argument.
(3} Two counsel may argue on each side if, not later than 10 days before the

date of the argument, they notify the court that the case requires it.

Advisory Committee Comment

New rule 36.2(b) restates without change former rule 22 insofar as it applies to death penalty
appeals.

Rule 47.1 Transfer of causes
(a) Transfer by Supreme Court
{1} The Supreme Court may transfer a cause:

(A) to itself from a Court of Appeal;

GALGL_SVCSILEGAL'\Appellate\2002\Rules ProjectdC Report—-rales 19-28 % with attachments.doc
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(B) from itself to a Court of Appeal;
(C) between Courts of Appeal; or
(D) between divisions of a Court of Appeal.

(2) The clerk of the transferee court must promptly send each party a copy of
the transfer order with the new case number, if any.

(b) Transfer by a Court of Appeal administrative presiding justice

{1) A Court of Appeal administrative presiding justice may transfer causes
between divisions of that court as follows:

(A) If multiple appeals or writ petitions arise from the same trial court
action or proceeding, the presiding justice may transfer the later
appeals or petitions to the division assigned the first appeal or
petition.

(B) If, because of recusals, a division does not have three justices
qualified to decide a cause, the presiding justice may transfer itto a
division randomly selected by the clerk.

(2} The clerk must promptly notify the parties of the division to which the
cause was transferred.

Advisory Committee Comment
New rule 47.1 is former rule 20.

Subdivision (a). Like former rule 20(a), rule 47.1(a)(1) implements article V1, section 12(a)
of the Constitution. As used in article VI, section 12(a), and in the rule, the term “cause” is broadly
construed to incinde * ‘all cases, matters, and proceedings of every description’ ™ adjudicated by the
Courts of Appeal and the Supreme Court. (Ji7 e Rose (2000) 22 Cal.4th 430, 540, quoting In re
Wells (1917) 174 Cal. 467, 471.)

Rule 47.1{a){ 1)}{ A) authorizes the Supreme Court to transfer a cause to itself from the Court
of Appeal before that court decides the matter. Like former rule 20, it is intended to apply primarily
to two types of cases: (i) those in which the Supreme Court transfers a cause to itself for the purpose
of reaching a decision on the merits (revised rule 29.9) and (i1) those in which the Supreme Court
transfers a cause to itself for the purpose of retransferring the matter to the Court of Appeal for such
proceedings as the Supreme Court may order (compare revised rule 28(b)(4) [ordering review for
same purpose]).

Former rule Z0{a) required the clerk of a court from which a case was transferred to
immediately send the record, with any briefs and exhibits, to the transferee court. Because it may be

assumed that the clerk of the transferring court will promptly send the record to the transferee court
GNUGL_SVCSIEEGAL Appellatel 2002 Rules ProjectJC Report--rules 19-19 9 with attachments.dog
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in any event, rule 47.1(a) deletes this directive as unnecessary micromanagement of the clerk’s
office. It is not a substantive change.

Government Code section 68915 provides that an appeal taken to the wrong court must not
be dismissed but must be transferred to the proper court. Under rule 47.1{a)(1}, as under former rule
20(a), only the Supreme Court may transfer causes between Courts of Appeal. Accordingly, if an
appellant files an appeal in the wrong appellate district, that Court of Appeal will request the
Supreme Court to order the cause transferred to the proper district. However, former rule 20(a)
further provided that the transfer order “may direct the appellant to pay the clerk of the court to
which the cause is transferred the fee required by law for the filing of the record in the first instance”
and authorized the sanction of dismissal if that fee was not paid within a specified time period. Rule
47.1 deletes these provisions as unnecessary micromanagement of the clerk’s offices of both the
transferring and transferce courts. The statute requires only that the cause be transferred “upon such
terms as to costs or otherwise as may be just” (Gov. Code, § 68915). The rules governing payment
of record preparation costs (e.g., rules 4 and 5) and governing sanctions for failure to do so (e.g., rule
8) are adequate to deal with the rare event in which an appeal is taken to the wrong court.

Subdivision (b). New rule 47.1(b) is former rule 20(b), with two nonsubstantive changes.

First, subdivision (b} 1) A) clarifies its scope by substituting “multiple appeals or writ
petitions” for “causes.”

Second, subdivision (b)(1){B) provides only that if, because of recusals, a division does not
have three justices qualified to decide a case, the presiding justice may transfer the case to a division
“randomly selected by the clerk.” Former rule 20(b) added two further requirements: the clerk was
required to notify the parties of “the method used in selecting” the new division, and that method
was reqguired to be “fair” and could not “permit the transfer to be used te affect the decision of the
cause.” Rule 47.1 deletes these requirements as unnecessary in a truly random selection process.

Rule 5. Clerk’s transcript
(@)(e) ***
{d) Preparation of transcript

(1} Within 30 days after the appellant deposits the estimated cost of the
transcript or the court files an order waiving that cost, the clerk must:

(1 (A) prepare an original and one copy of the transcript, and certify the
original; and

) (B} prepare additional copies for which the parties have made
deposits.

(2) Ifthe appeal is abandoned or dismissed before the clerk has completed
preparation of the franseript, the clerk must refund anv portion of the
deposit under (¢) exceeding the preparation cost actually incurred.
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Advisory Committee Comment (3062)

New subdivision (d)(2) is derived from former rule 19(a).

Rule 13. Briefs by parties and amici curiae

(a) Parties’ briefs

o,
SO oo~ U Wb —

It (1)—~3) ***

12

13 (4) No other brief may be filed except with the permission of the presiding

14 justice, unless it qualifies under (b)€6} or (c)(6 ) underrale29-4Hafterthe
15 preme-Courttransfers-a-causeto-aCourt-of Appeal.

16

17 (5) ***

18

19  (b) Supplemental briefs after remand or transfer from Supreme Court

21 (1) Within 15 days after finality of a Supreme Court decision remanding or
22 order transferring a cause to a Court of Appeal for further proceedings. any
23 party may serve and file a supplemental opening brief in the Court of

24 Appeal. Within 15 days after such a brief is filed, any opposing party may
25 serve and file a supplemental responding brief.

26 :

27 (2) Supplemental briefs must be limited to matters arising after the previous
28 Court of Appeal decision in the cause, unless the presiding justice permits
29 briefing on other matters.

30

31 (3) Supplemental briefs mayv not be filed if the previous decision of the Court
32 of Appeal was a denial of a petition for a writ within its original

33 jurisdiction without issuance of an alternative writ or order to show cause.
34

35 G}}@ Fok ok

36

37

ég Advisory Committee Comment (2002)

2(1) New subdivision (b} is derived from former rule 29.4().

42 After the Supreme Court remands or transfers a cause 1o the Court of Appeal for further

43 proceedings (i.e., under revised rule 29.3(¢c){e), or rule 47.1{(a)(1)B)), the parties are permitted to
44 file supplemental briefs. Former rule 29.4(f) authorized the parties to file only simultaneous
45 supplemental briefs within a single 30-dav peried. In a substantive change intended to improve the
46  usefulness of such briefing to the Court of Appeal. revised rule 13(b) authorizes instead two

47 consecutive briefine periods of 15 davs each. The revised rule makes clear that the first 15-day
GMLGL_SVCSE.EGALMppelatel2002 Rules ProjectJC Report-—rules 19-29.9 with attachments doc
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briefing period begins on the dayv of finality (under revised rule 29.4) of the Supreme Court decision
remanding or order fransferring the cause to the Court of Appeal. Moreover, the revised rule
specifies that “any party” may file a supplemental opening brief, and if such a brief is filed. “any
opposing party” may file a supplemental responding brief. In this context the phrase “any party” is
intended to mean any or afl parties. Under the revised rule. therefore, such a decision or order of
transfer to the Court of Appeal triggers, first, a !5-day period in which anv or all parties may file
supplemental opening briefs and, second—if anv party files such a brief—an additional 15-day
period in which anv opposing party may file a supplemental responding brief.

Advisory Comunittee Comment (2001)

Revised rule 13 governs briefs—of the parties or amici curiae—in the Court of Appeal only;
rule 29.3 governs briefs in the Supreme Court.

Subdivision (a) ***

Subdivision @j(c). Revised subdivision () is former rule 14(c). Revised subdivision
)(c)(2) states the showing required of a prospective amicus curiae in terms somewhat different
from those of former rule 14(c), but no substantive change is intended.

Revised subdivision 0)(c)(3) conforms amicus curiae practice in the Court of Appeal with
amicus curiae practice in the Supreme Court by requiring that the application for permission to file
an amicus curiae brief be accompanied by the proposed brief. The change is substantive, and is
intended to expedite the briefing process.

Rk
Rule 40. Definitions

(@)-G) ***

(k) “Date of filing” of a brief (as defined in subdivision (i)d}) is the date of delivery
to the clerk’s office during normal business hours. The brief is timely, however,
if the time for its filing had not expired on the date of its mailing by certified or
express mail as shown on the postal receipt or postmark, or the date of its
delivery to a common carrier promising overnight delivery as shown on the
carrier’s receipt.

([) wwW
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REVISION OF APPELLATE RULES—SECOND INSTALLMENT

NO. | RULE | COMMENTATOR T ] COMMENTS . COMMITTEE RESPONSE
I. Gen’l | Holy R. Paul Y | Approves of organization of revised rules. No resporise necessary.
Appellate Courts Com.
Los Angeles County Bar
Agsn.
2. Gen’| | Maurice H. Oppenheim N | 1. When a Supreme Court rule incorporates a Court of Agree. The Advisory Committee
Attorney at Law Appeal rule by reference, the Committee Comment Comments have been revised to so
to the laiter should state that the rule also applies to state.
the Supreme Court.
2. The revised rules should be renumbered to avoid Agree in part. The committee
numbers using decimals. intends to renumber the revised
rules without “decimal numbers,”
but cannot do so until it has revised
all the appellate rules because
higher numbers are currently taken
by appellate rules not yet revised.
3. The Committee Comments should be shortened, e.g., Agree in part. Legislative history
by omitting the legislative history of each revised can be useful to courts and
rule. researchers. it is expected, however,
that the Comments to Parts IV et
seq. of the revised rules will be
briefer than the Comments to Parts |
to 111, which required substantial
revisions.
4. Rules should not state what a court “will normally” Disagree. The quoted phrase
do. recognizes that the court may take
different action in appropriate
cases. [t was so used in the former
rules (e.g., rule 29(b}}.
L I

t On behalf of a group: Y = Yes; N=No
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REVISION OF APPELLATE —SECOND INSTALLMENT

NO.

RULE

COMMENTATOR

COMMENTS

COMMITTEE RESPONSE

5. The revised rules should define their usage of the
words “promptly,” “immediately,” and
“expeditious.” The commentator also questions why
it is necessary to have three different words to

express the same idea.

5. Disagree. The revised rules simply
substitute the more contemporary
word “promptly” for the older word
“forthwith” used in the former
rules; the other two words were also
used in the former rules, and those
rules did not define any of the three.
The words are pot synonyms, but
hear different connotations in
common usage.

Gen’l

Mary Fikel
Sr. Managing Atforney

et al.

Court of Appeal, 4th Dist.,

Move the publication tules (rule 976 et seq., Tit. HI, Div.
[Ty into the appellate rules (Tit. I).

Disagree. The publication rules are
adopted by the Supreme Court, and in
any event are more general in
application than the appellate rules.

N

Gen’l

Kimberly Stewart
Appellate Court Com.
San Diego County Bar
Assn,

When the criminal and juvenile appelfate rules are
revised, they should be “self-contained” in the same way
as the revised Court of Appeal and Supreme Court rules.

Agree. That is the committee’s present
intent.

Appellate Courts Com.
State Bar of California

Approves of reorganization of revised rules.

No response necessary.

| Appellate Courts Com.

State Rar of California

1. Revised rule 19 omits the provision of former rule
19(a) that when an appeal is abandoned (i.e., hefore
the record is filed in the Court of Appeal), “the
appellant shall be entitled to the return of that portion
of any deposit in excess of the actual cost of
preparation of the record on appeal up to that time.”
Revised rule 4(f)(3) so provides for the reporter’s
transeript, and a similar provision should be added to

1. Agree. The omission was an
oversight and will be corrected by
an amendment to rule 5(d).

GAGEL_SVOSWLEGALWAppeiatet 2002 Rales ProjecttI Report--rales 19-79.9 with atachmests dne
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REVISION OF APPELLATE —SECOND ENSTALLMENT

NO. RULE COMMENTATOR

1 COMMENTS

COMMITTEE RESPONSE

77777 rule 5 for the clerk’s transeript.

2. Subdivision (a)}(1) of revised ruie 19 requires the
appellant to “servé and file” a notice of settlement; if
argument has been scheduled, subdivision (a)(2)
requires the appellant to “also immediately notify”
the Court of Appeal by telephone or other
expeditious method. The Committee Comment states
that in addition to the normal written notice required
by subdivision {a)(1), subdivision (2)(2) requires the
appeilant to ““also’ serve” the expedited natice
(italics added). The rule, however, does not require
that the expedited notice be served.

3. The Committee Comment states that former rule
19(c)’s requirement that the Court of Appeal clerk
notify the respendent of an appeal’s dismissal was
deleted as unnecessary because it “duplicates the
normal practice of reviewing court clerks o notify ali
parties to an appeal when the appeal is dismissed by
order of the court.” This is not just “normal practice,”
but is required by revised rule 24(a)(1) [“The Court
of Appeal clerk must promptly file all opinions or
orders of the court and promptly send copies
showing the filing date to the lower court or tribunal
and fo the parties”].

Agree. The Comment to the revised
rule (now rule 20(a)) has been
revised 10 delete any implication
that an expedited notice must be
served.

Agree. The Comment to the revised
rufe (now rule 20(c)) has been
revised fo delete the quoted clause
and to cross-refer instead to revised
rule 24(a)1).

7. 19 Joseph Lane
Clerk/Administrator
Court of Appeal, 2d District

Y | 1. Subdivision {a}2) of the revised rule requires

telephonic notice of settlement if the case settles after
a prehearing conference or an oral argument has been
set. That notice should be required earlier, e.g., if the
case settles after the respondent’s brief has been

Disagree. The revised rule (now
rule 20(a)(1)) requires the appellant
to “immediately” file a notice of
settlement whenever the case settles
pending appeal. The extraordinary
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filed, because in some instances the court may begin
work on the case at that point.

2. The duty to give telephonic notice should arise when
a prehearing conference is sef rather than when the
Court of Appeal mails a notice setting the
conference, because the volunteer attorneys who may
serve as settlement officers may set conferences by e-
mail or telephone.

3. ‘The requirement of former rule 19(c) that the clerk
potify the parties of an abandonment should be
restored.

4. The Committee Comment states that the duty to give
the superior court notice of settlement ends on the
date on which “notice is sent” that the record has
been filed in the reviewing court, but the rule
provides instead that the notice must be served if the
record “has not been filed” in the reviewing court.
The wording of the Comment should conform to the

rule.

requirement that the appellant also
telephone the court should be
reserved, as in the former rule, for
cases in which a conference or
argument is imminent.

Agree in part. Subdivision (a)(2) of
the revised rule (now rule 20{a)(2})
has been revised to provide that
telephonic notice is required “the
case settles after the appellant
Feceives a notice serting .. . a
prehearing conference” (italics
added). This wording encompasses
all forms of notice.

Agree. The requirement has been
restored (now rule 20(b)(2)).

Agree. The wording of the
Comment to the revised rule (now
rule 20(a)) has been conformed to
the rule.

GALGL SVCSILEGAL Appeilatei 200 Rules ProjectdC Repottenides 18-29.% with sttachraents doc

19

Hananah Inouye
Court Manager
Los Angeles Superior Ct.

Y | 1. The revised rule should be amended to provide that

an appellant filing a notice of settlement must also
promptly file an abandenment in order to prevent
unpecessary preparation of the record.

Disagree. An appellant may be
ready to give notice of a settlement
hefore being ready to abandon the

appeal, e.g., becauge the settlement
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agreement may require the payment
of money or other act before
ahandonment. Record preparation
should continve until the appeliant
files an abandonment. The superior
court clerk will then “promptly”
notify the reporter under rule
4(d)4).
2. The requirement of former rule 19(c) that the clerk Agree. The requirement has been
notify all parties of an abandonment should be restored {now rule 20(b)}2)).
restored.
9. 19 Mary Eikel Y | The revised rule should be amended to provide that an Disagree. See response to comment 8.1,
Sr. Managing Attorney appellant filing a notice of settlement must also promptly
Court of Appeal, 4th Dist., file an abandonment in order to prevent unnecessary
et al. preparation of the record.
10. 19 Maurice H. Oppenheim N | 1. The wording of former rule 19(c)y—i.e., if the case Agree. The wording of the former

Attorney at Law

settles “after a notice of appeal is tiled”—is clearer
than the revised wording—i.e., if the case settles
“pending appeal.”

2. For consistency, the word “a” should be inserted in
revised rule 19(a)(2).

3. For clarity, the word “also” should be deleted from
revised rule 19(a)(2). and that paragraph should be
rewritten accordingly.

4. Tn subdivision (b)2) of the revised rule, substitute
the word “the” for the word “such.”

rule has been restored (now rule

20¢a)(1)).

Agree. The word has been inserted
(now rule 20(a)2)}.

Disagree. The meaning of the word
“also” is clear when subdivision (a)
of the revised rule (now rule 20) is
read as a whole.

Agree. The substitution has been
made (now rule 20(b}X2)).
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Appeliate Court Com.
San Diego County Bar
Assn.

I -

Kimberly Stewart Y |1

The second sentence of subdivision (a)(1) of the
revised rule—requiring service of notice on the
superior courf when a case settles before the record is
filed in the reviewing court—should be set out in a
separate subdivision, so as to treat that notice equally
with the other two types of notice required by the
revised rule.

The requirement of service of notice on the superior
court when a case settles before the record has been
filed in the Court of Appeal—so that the superior
coutt may stop preparing the record—could require
such service when the superior court is not in fact
preparing any record, e.g., when the parties are
proceeding by appendixes under rule 5.1 and no
reporter’s transeript has been designated. This
possibility should be avoided by expanding the
wording of the revised rule 10 exclude such cases.

For the reason given in the previous comment, the
change there proposed should also be made in
subdivisions (b)(1) and (¢)(1) of the revised rule.
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Disagree. The other two notices are
different: in each, the appeliant is
required fo notify the Court of
Appeal directly, but the appellant
gives notice to the superior court
simply by serving that court with a
copy of the notice the appellant
filed in the Court of Appeal.

Agree. The wording of subdivision
{a)(1) of the revised rule (now rule
20) has been changed to address the
point.

Disagree. Subdivisions (b} and (c)
of the revised rule {now rule 20) use
the filing of the record in the Court
of Appeal as the date that
determines whether the appellant
must file an abandonment in the
superior court or a request for
dismissal in the Court of Appeal. If
the parties use appendixes and no
reporter’s transcript, this date
alfows an abandonment to be filed |
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until the time an appendix is filed
with the appellant’s opening brief
(see rule 5.1(d}2)). While this is
arguably late in the process, no
other date has been suggested. In
this respect the revised rule tracks
the former rule.
4. The Committee Comment to subdivision (¢}(2) of the Agree. The Comment to the revised

revised rule should cross-refer to revised rule rule (now ruie 20(c)) has been

24(a)(1), which requires the reviewing court clerk to revised to cross-refer to revised rule

notify the parties of all orders issued by the court— Z24{a)(1).

including therefore an order dismissing an appeal at

the appellant’s request.

12. 20 Appellate Courts Com. Y | 1. Although there was no consensus, some members Disagree. The commitfee
State Bar of California were concerned about eliminating the requirement of considered this question and

the former rule that matters agreed on at a prehearing explained the reason for the change

conference must be approved by the conference in its Comment to subdivision (b) of

judge. The concern is that the requirement is a the revised rule (now rule 21).

procedural protection that could become significant if Moreover, the new requirement that

a dispute arises regarding the contents of the the agreement be signed by the

agreement. parties—and therefore be reduced
to writing——greatly diminishes the
chance of a later dispute about its
contents.

2. Subdivision (d) of the revised rule, which changes No response necessary.

the time to file briefs after a prehearing conference is

ordered to a folling provision rather than the current

30-day extension, “strikes the proper balance

between encouraging participation in prehearing
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settfement conferences and avoiding upwarranted
lengthening of the briefing process.”
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13, 20
4. | 20

Maurice H. Oppenheim
Attorney at Law

N | 1. Objects to the deletion of the word “short” from the

phrase “a short statement” in subdivision (a) of the
former rule and to the explanation given in the
Committee Comment.

2. States that the revised rule “does not provide fora
chairperson” and “does not specifly that [the
presiding officer] must be a judge or lawyer or have
any legal training.”

Agree in part. Some reference to the
desired brevity of the statement is
advisable. To make the wording of
the rule consistent with the wording
of revised rule 28.1(b)(1), the word
“concise” has been substituted in
subdivision (a)(1} of the revised
rule (now rule 21}, No substantive
change is intended.

Disagree. The reference to a
“chairperson” is unclear; no such
person was mentioned in the former
rule, The revised rule (now rule 21)
should not specify the qualifications
of a presiding officer: the Courts of
Appeal need flexibility to
experiment with different types of
hearing officers if they deem it
advisable, and it may be assumed
the presiding justices will appoint
persons qualified to perform the
duties of the position.

- Kimberly Stewart
AppeHate Court Com.
San Diego County Bar
Assn.

Y | 1. Subdivision {b) of the revised rule states that “Unless

the Court of Appeal orders otherwise, an agreement
governs the appeal.” The conunentator believes that
statement “is ambiguous as to whether it requires the

110

Disagree. The statement (now rule
21(b)} is not ambiguous. Like the
current rule, it creates a rebuttable
presumption that the court accepts
the terms of the agreement wfess i

appellate court to accept the terms of the parties”
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requirement that a party filing a pretrial conference
statement also serve the statement on the other
parties. The service requirement should be deleted or
made a matter of judicial discretion. Experience
shows that parties are more likely to be candid, with
less posturing, if they know the statement will be
confidential, The commentator states it is the practice

P
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agreement.” orders otherwise. To require the
court to affirmatively declare that it
accepts the terms of every
agreement would put an
unnecessary burden on the court.
2. Subdivision (d) of the revised rule changes the time Disagree. The tolling procedure
to file briefs after a preliearing conference is ordered {now rale 21{d)) strikes an
to a folling provision rather than the current 30-day appropriate balance (see comment
extension. The commentator believes the new tolling 12.2). If more time is needed to
procedure could “operate unfairly” by depriving a respond to an agreement, the party
party of adequate time to respond in light of the may obtain it by stipulation or
cutcome of the conference. application for extension under rule
15(b).
15, 20 Robert S. Wolfe N | 1. The revised rule should include a catch-all provision Disagree. Statewide rules of
Supervising Attorney allowing each Court of Appeal to provide otherwise practice should be uniform to the
Court of Appeal, 4th by local rule or order. extent possible.
District
' 2. Subdivision (a)(1) of the revised rule should be Agree. Subdivision (a)(1) of the
amended to allow the presiding judge to order all revised rule (now rufe 21) has been
parties—not just the appellant—to file a prehearing amended to allow the presiding
conference statement. The respondent’s input can be judge to order “one or more parties”
as useful as the appellant’s, if not more so. to file a statement.
3. Subdivision {a)(!) of the revised rule adds a Agree in part. Although the new

service requirement should be
retained for the reason stated in the
Advisory Comunittee Comment to
the rule, the Comment has been
revised to make it clear that the
requirement is not intended to
prohibit the presiding justice, in
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of the Court of Appeal, 4th Dist., Div. 3, to ask for
initial settlement proposals, assessments of the
opponent’s incentives to settle, and an appraisal of
the strengths and weaknesses of each side.

Subdivision (a){2) of the revised rule (now rule 21))
authorizes the presiding justice to order “all
necessary persons” to attend the prehearing
conference. The quoted phrase should be changed 1o
“all appropriate persons” because many aftorneys
believe only they are “necessary,” not their clients or
insurance company representatives.

Court approval of a settlement agreement need not be
required if the agreement merely terminates the
appeal or simplifies the issues, But such approval
should be required if the agreement addresses “other
issues” governing the prosecution of the appeal, e.g..
briefing schedules, consolidation of appeals, or
introduction of evidence on appeal. The risk is that
the parties may thereby attempt to evade court rules.

Under former rule 19.5(b), the presiding officer at a
prehearing conference was prectuded from
participating in or influencing “the consideration or
decision of the appeal on its merits.” (Italics added.)
The emphasized phrase should be restored m the
revised rule (now rule 21(c)(2)), which more broadly

appropriate cases, from ordering the
parties to submit additional,
confidential material.

Disagree. The revised rule does not
restrict the presiding justice’s
discretion. In this respect the
revised rule tracks former rule
19.5¢a)(2), which authorized the
presiding justice to order “counsel
for the parties, and any other
persons he deems necessary,” to
appear at the conference.

[Misagrea. A sufficient safeguard
against such abuse is the proviso
that the parties’ agreement governs
the appeal “unless the Court of
Appeal orders otherwise” (revised
rule 21(b)). To require the court to
affirmatively declare that it accepts
the terms of every agreement that
might be construed to address
“other issues” would put an
unnecessary burden on the court.

Disagree. The phrase, “on its
merits,” was deleted as surplusage;
in this respect the former rule and
the revised rule are functionally
equivalent. Any practice of using
prehearing conferences for
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precludes the officer from participating in or “nonpsettlement purposes” appears
influencing “the determination of the appeal.” The foreign to
commentator states it is the practice of the Court of | the purpose of such conferences. To
Appeal, 4th Dist., Div. 3, to use prehearing limit the confidentiality requirement in
conferences “for nonsettlement purposes,” e.g., to any significant respect would
expose jurisdictional defects such as untimeliness, discourage the full and candid
record omissions, or a party’s lack of capacity. This | participatior of the parties in prehearing
information need not be kept confidential. conferences.
16. 20 Joseph Lane Y | The revised rule should provide that the tolling of the Disagree. The commentator gives no
Clerk/Administrator time to file a brief “should commence on the date the reason for the proposed change. The
Court of Appeal, 2d District court issues its [prehearing conference] order and revised rule provides an appropriate and
conclude on the date the court orders it so [sic, predictable date for ending the tolling
presumably meaning declares the tolling concluded].” and resuming the briefing process.
17. 22 Appellate Courts Com. Y | The Committee Comment should note that the reference | Agree. The point has been added to the
State Bar of California in the revised rule to Code Civ. Proc., § 909 is not a Comment.
substantive change, because that statute also governed
former rule 23 even though the former rule did not
expressly refer to it.
18. 22 | Joseph Lane Y | The revised rule should not be {imited in its application Agree. The revised rule has been
Clerl/Administrator to the Court of Appeal, but should apply generally, tike amended to so provide.
Court of Appeal, 2d District the former rule, 1o the “reviewing court.”
19, 22 Mary Eiket Y | The revised rule, like the former rule, allows a party to Agree in part. To make the point

Sr. Managing Aftorney
Court of Appeal, 4th Dist.,
et al.

offer documents into evidence in the reviewing court. To
make it clear that this rule does not supplant the rule
allowing the reviewing court to take judicial notice of
documents, a cross-reference to the latter should be
added to the revised rule.

¢clear—-and to treat related topics in a
single rule—the provisions on judicial
notice and the provisions on making
findings and taking evidence on appeal
have been consolidated into a single
rule, revised rule 22,
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20. 22 Maurice H. Oppenheim N | The revised rule should not be limited in its application Agree, The revised rule has been
Attorney at Law to the Court of Appeal, but should apply, like the former | amended to so provide.
' rule, generally to the “reviewing court.”
21. 22 Kimberly Stewart Y | The commentator makes two suggestions for the wording | No response necessary. The comment
Appellate Court Com. of a proposed similar rule in juvenile dependency witl be considered when the committes
San Diego County Bar appeals. revises the rules governing juvenile
Assn, dependency appeals.
22. 23 Appellate Courts Com. Y | Approves of new provision of the revised rule (now rule | Disagree. The comumittee considered
State Bar of California 23(b)) requiring the Court of Appeal clerk to send the prescribing a 30-day period, but
parties notice of the time and place of oral argument at concluded that a 20-day period strikes
feast 20 days before the argument date, but recommends | the proper balance between appellate
that the committee consider extending the period to 30 counsel’s need to prepare for oral
days. argument and the reviewing court’s
need to manage its calendar efficiently.
Because the rule provides that the clerk
must give “at least” 20 days’ notice, it
does not preciude a notice of more than
26 days.
23| 23 “Michael P. Judge Y | 1. The revised rule should clarify whether the provision | 1. Agree. To clarify that the
Los Angeles County Public for requesting “calendar preference” applies only to preference provision applies to the
Defender preference in scheduling a case for oral argument or entire decision-making process, the
more broadly to preference in the entire decision- provision has been removed from
making process. The latter was the practice of the the rule on oral argument (revised
reviewing courts under former rule 19.3, which this rule 23) and assigned to a rule of its
rule replaces, own at the outset of Part IV (revised
rule 19}
2. The revised rule should not require a motion for 2. Disagree. The revised rule (now
preference when the preference is provided by rule 19) tracks former rule 193,
i statute. ] which drew no distinction between
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3. When the preference is provided by statute, it should
be enough to require that “the cover of the document
filed” bear a notice of the claim of preference.

4. The Committee Comment to the revised rule (now
rule 19) should not state that a preference motion is
for the moving party’s sole benefit; certain
preferences are for the benefit of the public.

5. The revised rule (now rule 19) should not require the
motion to be served on the opposing party, because
that party will never have grounds to object.

statutory and nonstatutory
preferences butrequired a motion in
all cases. A mation relieves the
reviewing court of the burden of
searching the record to determine if
preference should be ordered.
Neither the former rule nor the
revised rule, however, states that
the reviewing court cannot order
preference without a motion or
purports to authorize the conrt to
ignore a statutory preference. The
Committee Comment has been
revised to avoid a contrary
implication.

Disagree. The commentator does
not identify “the document filed,”
but appears to be referring to a
brief. A motion may be filed much
earlier in the appellate process than
a brief, however, and will draw the
immediate attention of the
reviewing court.

Agree. The statement has been
deleted from the Comment.

Disagree. The opposing party
should have the opportunity to
argue that a preference is
inappropriate on the facts of the
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requires the Court of Appeal clerk to send the parties
notice of the time and place of oral argument at least 20

NO. | RULE | COMMENTATOR T | COMMENTS B COMMITTEE RESPONSE
case. In addition, rule 41(a) requires |
service of all motions filed in the
reviewing court.
24, 23 Mary Eikel Y | 1. The revised rule (now rule 19) should distinguish Disagree. See regponse to comment
Sr. Managing Attorney between preferences provided by statute and 232,
Court of Appeal, 4th Dist., discretionary preferences; no motion should be
et al. required to claim the former.

2. The revised rule (now rule 19) should clarify whether Agree. See response to comment
the provision for requesting “calendar preference” 231
applies only to preference in scheduling a case for
oral argument or more broadly to preference in the
entire decision-making process. The latter was the
practice of the reviewing courts under former rule
19.3, which this rule yeplaces.

3. Subdivision (e)(1) of the revised rule (now subd. Int this respect the revised rule
(d)(1)) states that a cause is submitted when the court tracks former rule 22.5(a). Approval
has heard oral argument “or approved ifs waiver.” of waiver allows the reviewing
Why is approval of waiver necessary? court, in appropriate cases, to hear

argument despite waiver by the
parties.

4. Under subdivision {(e)2) of the revised rule (now The revised rule does not prohibit
subd. (d)(2)), could the Court of Appeal request such briefing (now see amended
supplemental briefing in addition to that authorized ruie 13)(2)(4)), although it is
by revised rule 29.3(f)? The revised rule makes no unlikely to be requested. 1f it were,
provision for time to prepare and file such a brief. the court could vacate submisston

to allow the necessary time.
25, 23 | Mark Christiansen N | Subdivisien (¢) of the revised rule (now subd. (d)) Disagree. See response to comment 22.
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days before the argument date. The commentator
suggests that the period be extended to 30 days.
26. 23 Maurice H. Oppenheim N | 1. The statement in the Commitice Comment to the I, Disagree. The Comment does not
Attorney at Law revised rule (now rule 19) that the reviewing court grant a power to the court but
may order preference without a motion when the simply recognizes a power implied
ground is apparent on the face of the record should by the rule.
appear in the rule rather than in the Comment.

2. Revised rule 23(h) should provide that if the 2. Agree. Subdivision (b) of the
presiding justice shortens the notice period for oral revised rule has been amended to so
argument, the clerk must immediately notify the provide.
parties by telephone or other expeditious method.

27. 23 Helly R. Paul Y | Subdivision (f)(1} of the revised rule (now subd. (e}(1}) Disagree. The rules should not assume
Appellate Courts Com. requires the Court of Appeal to set a timetable for that the Courts of Appeal will ignore
L.os Angeles County Bar resubmission if it vacates submission. The rule should such an explicit requirement.
Assi. also provide a remedy if the court fails to do so.

28. 23 Kimberly Stewart Y 1. Subdivision (¢) of the revised rule (now subd. (b)) 1. Disagree. See response to comment
Appellate Court Com. requires the Court of Appeal clerk to send the parties 22.
San Diego County Bar notice of the time and place of oral argument at least
Assn, 20 days before the argument date. The commentator

suggests that the period be extended to 30 days.

2. The notice of oral argument should advise the parties | 2. Disagree. The propased amendment
of any local rule that prescribes particular would impose an unnecessary
requirements of that court regarding the conduct of burden on the clerk. Local rules are
argument. widely available to practitioners,

both in standard publications and on
the Internet.

3. The revised rule should prescribe consistent 3. Disagree, In this respect the revised
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standards for all Courts of Appeal to follow in
approving waiver of oral argument.

4. The revised rule should be amended to provide for
instances in which the Court of Appeal defers rather
than vacates suhmission. The court may do so for
“various valid reasons.”

5. Subdivision (e)(2) of the revised rule should be
qualified, like subdivision (d)(1), by the phrase, “and
the time has expired to file all briefs and papers,
including any supplemental brief permitted by the
court.”

rule tracks former rule 22 5(a). The
commentator dees not identify any
oroblems that have arisen from the
application of that rule or from
variations in Court of Appeal
procedures for approving waiver.

4. Disagree. The commentator does
not identify the “reasons” referred
to. If the court defers submission
because it allows or orders
supplemental briefing at oral
argumeant, the case is governed by
subdivision (d)(1) of the revised
rule (i.c., the cause is submitted
when the time has expired to file all
briefs, “including any supplemental
brief permitted by the court™).

5. Disagree. The likelihood of
supplemental briefs being filed
under subdivision (e}2} is
significantly less than under
subdivision {d)(1). If such briefs are
nevertheless permitted, the court
may vacate submissiosn.

24

Michael P. Judge
Los Angeles County Public
Defender

Y | The revised rule should address the problem that

assertedly arises when a petition for extraordinary writ
raises two issues (A and B) and the Court of Appeal
grants an alternative writ as to issue A but is silent as to
issue B. Does this mean the court has denied relief as to
issue B by a final decision? The rule should specify that

Disagree. The suggested problem
should not arise under the revised rule.
Subdivision (B)(2){A) provides that a
Court of Appeal decision is final in that
court on filing if it is “the dental of a
petition” for an original writ without
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the petition is not final as fo issue B until the proceedings | issuance of an alternative writ (jtalics
on issue A are final, added). In the hypothesized situation,
the court has not denied “a pefition.”
There is therefore no final decision on
issue B that would support a petition for
review at that time.
30, 24 Mark Christiansen N | Under revised rule 24(h) a Court of Appeal decision is Agree. The text of revised rule 24(b)4)
Attorney at Law final in that court 30 days after filing, but a summary has been amended to resolve the
denial of a petition for habeas corpus is final op filing; problem.
under revised rule 28(d} a petition for review in the
Supreme Court must be filed within 10 days after finality
in the Court of Appeal. Revised rule 24(b)(4) provides
that a Court of Appeal decision summarily denying a
petition for habeas corpus is final at the same time as its
decision in a related appeal if the two are filed on the
same day. The revised rule should address the problem
arising in such cases when the Court of Appeal grants
rehearing in the appeal more than 10 days after filing but
leaves intact its order denying the habeas corpus petition;
it is then too late to seek review of the latter order,
defeating the policy of encouraging petitioners to file
their habeas corpus petitions in the court where their
appeal is pending rather than originatly in the Supreme
Court.
31 24 Joseph Lane Y | Revised rule 24(b}(5) provides that if a Court of Appeal Disagree. The provisions of revised rule

Clerk/Administrator
Court of Appeal, 2d District

certifies its decision for publication after filing ifs
decision and before the decision is final in that court, the
finality period runs from the filing date of the order of
publication. The commentator objects to the provision as
a substantive change beyond the purview of the rules
revision project, and further disagrees with it on the

24(b)(5) and 25(b)(1) restarting the
finality period after a postfiling order of
publication are essentially the same as
those circulated for public comment in
the spring 2001 rules cycle as proposal
SPRO1-2. Affer reviewing the
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merits. responsive comments, the committee
voted to recommend to the Judicial
Council that the proposal be adopted.
32 24 Mary Eikel Y | 1. To prevent mootness, revised rule 24(b)(3) permits 1 1. Disagree. In this respect the revised |
Sr. Managing Attorney the Court of Appeat to order early finality of a rule tracks former rule 24, which
Court of Appeal, 4th Dist., decision granting an eriginal writ; it should also also did not provide for stipulated
et al. permit the court to order early finality of a decision carly finality of appeals. Rules 24
in an gppeal on stipulation by the parties, to permit a and 26 are not incongruous: rule 26
petition for Supreme Court review to be filed sooner. does not provide for stipulated early
The lack of such a provision is “incongruous™ in light Ffinality, but for stipulated early
of revised rule 26(c)(1), which permits the Court of issuance of the remirtirur, which
Appeal to direct immediate issuance of a remittitur assumes the decision is already
on stipulation by the parties. final.

2. Revised rule 24(b)(4) provides that a Court of Appeal | 2. Agree in part, The clerk’s office is
decision summarily denying a petition for habeas able to determine from the face of
corpus is final at the same time as its decision in a the opinion if an appeal is
related appeal if the two are filed on the same day, consolidated with a related habeas
“but the proceedings are not deemed consolidated for corpus petition. The stated practice
the purpose of filing a single petition for review allows the Supreme Court to avoid
under rule 28.” The Committee Comment stafes it is finality problems if it decides both
Supreme Court practice to require separate petitions to deny review of the decision in
for review for each such decision. The commentator the appeal and to grant an order to
states the rule does not make it clear that separate show cauvse in the refated habeas
petitions are not required if the two cases are corpus matter. To clarify the point,
consolidated; questions why separate petitions should the provision has been moved to
be required even when the cases are not consolidated; revised rule 28(d).
and asserts the Supreme Court Clerk’s Office “can do
little” to enforce the requirement because “opinions
under either procedure . . . fook the same.”

33| 24 Maurice H. Oppenheim_ Mﬁ_ Revised rule 24(b)(4) provides that a Court of Appeal Agree. The provision has been moved
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Attorney at Law

decision summarily denying a petition for habeas corpus
is final at the same time as its decision in a related appeal
if the two are filed on the same day, “but the proceedings
are not deemed consolidated for the purpose of filing a
single petition for review under rule 28.” The quoted
proviso does not belong in this rule and should be moved
to rule 28.

to revised rule 28(d).

Norm Vance

Director, Criminal Central
Staff

California Supreme Court

34, 24

Revised rule 24(b)(4) provides that a Court of Appeal
decision summarily denying a petition for habeas corpus
is final at the same time as its decision in a related appeal
if the two are filed on the same day, but the proceedings
are not deemed consolidated for the purpose of filing a
single petition for review under rule 28. The provision
should make it clear that separate petitions are required
only if the two cases are not consolidated.

Agréé. The provision has been moved
to revised rule 28(d} and rewritten for
clarity.

35. 24 Kimberly Stewart

Appellate Court Com.
San Diego County Bar

Assn.

36. 24 Appeliate Conrts Com.

State Bar of California

The text of revised rule 24(b)(1) should specify that
interfocutory orders of the Court of Appeal fall within the

general 30-day rule of finality.

Agree in part, The point has been
clarified in the Committee Comment o

rule 24(b).

Some members are concerned that this rule and others
declare consequences of finality (c.g., a final decision is
not subject to modification or rehearing) but do not
define the term “finality.” For example, finality does not
preclude a reviewing court from recalling its remittitur
even long after the finality date.

Disagree. The former rules did not
define “finality” or prohibit recall of the
rewmittitur after {inality, and the
commentator does not identify any
difficulties that arose as a result.

Helly R. Paul

Appellaie Courts Com.
los Angeles County Bar
Assn.

1. Revised rule 25(&3)(??511011](1 be amended to provide
that an answer to a petition for rehearing cannot be
filed unless the Court of Appeal requests an answer,
but the court witl not grant a petition for rehearing

1. The proposal deserves
consideration but is beyond the
purview of the present rules
revision project.
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25

Appetlate Courts Com.

State Bar of California

without requesting an answer, Any finality problem
can be solved by amending revised rule 24(b) to
provide that if the court requests an answer, the
finality period runs from the date of the request.
Because most petitions for rehearing are denied,
these amendments would save the parties time and
expense and save the Court of Appeal time and
effort.

The provision of revised rule 25(d) that an order
granting rehearing “sets the cause at {arge in the
Court of Appeal” should be amended to require the
court to set a timetable for rehearing and
resubmission of the appeal, to assure counsel and
their clients that a decision “will be rendered in the
near future,”

Disagree. Reviewing courts need
flexibility in processing rehearings
because of the wide variety of
reasons for ordering rehearing (e.g.,
retirement of a justice, supervening
decision of higher court, error of
law, etc.). Any need for an early
decision may be communicated to
the court by counsel.

Fndorses new provision allowing a petition for
rehearing after a modification order changing the
appellate judgment or a postfiling publication order.
Some members suggested allowing a petition for
rehearing after a modification order that does not
change the appellate judgment.

Revised rule 25(b)3), requiring a petition for
rehearing and any answer to comply with the form
requirements of rule 14 “as nearly as possible,”
should be amended to state that the petition need not
include a statement of appealability (rule

14@)(2)(B)).

Disagree. Most modifications that
do not change the appellate
judgment are minor and do not
warrant a delay in finality.

Agree in part. To clarify the cross-
reference, revised subdivision (b)(3)
has been changed to require a
petition and answer to comply with
“the relevant provisions of " rule 14.
Unless the appeal was dismissed
under the one final judgment rule,
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subdivision (a)}(2)(B)} of that ruie is
plainiy not relevant to a petition for
rehearing,

39.

25

John R, Evans
Sr. Appellate Attorney
Court of Appeal, 2d District

N | Revised rule 25(c), providing that the time to aci on a
petition for rehearing may not be extended, should bear
the proviso, “except as provided i rule 25{a)2).” The
latter states that if the clerk’s office is closed on the date
of finality, “the court may order rehearing on the next
day the clerk’s office is open.”

Disagree. Rules of court should avoid
using such provisos unless the rule is so
complex that they are necessary to
avoid confusion. Revised rule 25(c) is
not so complex.

40.

25

Joseph Lane
Clerk/Administrator
Court of Appeal, 2d District

Y | Rather than provide that a petition for rehearing and any
answer must comply with rule 14 “as nearly as possible,”
revised rule 25(c) should retain the wording of former
rule 27(d), i.e., “insofar as practicable.”

Agree in part. To clarify the cross-
reference, revised subdivision (b)(3) has
been rewritten to reguire a petition and
answer to comply with “the applicable
provisions of” rule 14,

25

Maurice H. Oppenheim
Attorney at Law

N | 1. For clarity, revised rule 25(b)(1) should be restated in
separate sentences.

2. The revised rule should restore the provision of
former rule 27(d) declaring that when a petition for
rehearing is deemed denied by operation of law
because the reviewing court did rule on it before its
decision became final, “the clerk shall enter a
notation in the register to that effect.”

3. The provision of revised rule 25(d) that an order
granting rehearing “sets the cause at large in the
Court of Appeal” should be defined in the rule or
explained in the Committee Comment.

1. Agree. The provision has been
restated.

o

Disagree. The quoted provision is
unnecessary micromanagement of
the clerk’s office.

3. Disagree. The quoted phrase is
adequately defined in the case law.

42.

26

Joseph Lane

Y | 1. Former rule 27(a)(2) provided that a remittitur must

1. Disagree. In this context the word
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Clerk/Administrator
Court of Appeal, 2d District

issue “after the final determination of . . . any
appeal.” Revised rule 26(a)(1) provides simply that a
Court of Appeal must issue a remitfitur “after a
decision in . . . an appeal.” The word “final” should
be restored.

2. Former rule 25(a) provided that the remittitur “shall
be transmitted immediately, with a certified copy of
the opinion or order, to the lower court” (italics
added). Revised rule 26(b) directs the clerk to send
the lower court the remittitur and “a file-stamped
copy” of the opinion or order. The former language
should be restored.

“final” is ambiguous, as it could be
read to mean final in the Court of
Appeal or final for all purposes. It is
also unnecessary in view of the
specificity of revised subdivision
{b) on the issue of when the clerk
must issue the remittitur,

Disagree. As explained in the
Commitiee Comment to revised
rule 26(b), the rule does not use the
word “certified” because of its
possible ambiguity, but is not
intended to change the general
practice of the Court of Appeal
elerks, which is to “certify” in the
remittitur that the attached opinion
is a copy of the original opinion and
1o attach a copy that is file-stamped
but nof embossed with the court’s
seal.

43,

26

| Mary Fikel

Sr. Managing Aftorney
Court of Appeal, 4th Dist.,
et al.

Revised rule 24(b)(3) permits the Court of Appeal to
order early finality of a decision granting an original writ;
it should also permit the Court of Appeal to order early
finality of a decision in an appeal on stipulation by the
parties. The lack of such a provision is “incongruous” in
light of revised rule 26(c)(1), which permits the Court of
Appeal to direct immediate issuance of a remittitur on
stipulation by the parties.

Disagree. See response to comment
32.1.

44,

27

| Michael P. Judge
Los Angeles County Public |

The revised rule should state, as did former rule 26(a)(1),
that the cost provisions “do not apply in criminal cases.”

Agree. Revised rule 27{a)(1) has been
amended to so state.
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Defender

45. 27 Joseph Lane Y | The revised rule should not have efiminated the Disagree. It is equally easy to remember
Clerk/Administrator requirement of current rule 26(a)(3) that an opinion must | that costs need to be specified in all
Court of Appeal, 2d Drstrict specify the award of costs if the judgment is reversed in cases other than full affirmance or

its entirety, because “it is easier to remember that costs reversal. A party who gains a full

need to be specified in all instances other than full affirmance or reversal is clearly the

affirmance rather than remember two variations to the “prevailing party” and should not have
reguirement.” to bear the risk of a failure to specify
costs, The revised rule focuses the
court’s attention on those cases in
which it is often not clear who is the
prevailing party.
46. 27 Mary Eikel Y | 1. Inthe last sentence of the Advisory Committee 1. Agree. The Comment has been
Sr. Managing Attorney Comment on subdivision (a), the qualifying phrase, revised accordingly.
Court of Appeal, 4th Diist., “In an unusual case,” should be deleted because it
et al. implies that the court’s discretion in the matter of
costs is limited.

2. Either the rule or the Committee Comment should 2. Disagree. The revised rules on
include a cross-reference to the standards for costs on appeals contain few if any cross-
writs, which currently appear in rule 54 (sic, references to the rules on original
presumably referring to rule 56.4 [costs in original proceedings, and such a reference is
proceedings]}. unnecessary here. Excessive cross-

referencing is poor drafting
practice.
47, 27 Maurice H. Oppenheim N | The Committee Comment to revised rule 27(¢)(1)}(A) Agree. The Comment has been revised
Attorney at Law should not state that a party entitled to costs may recover | accordingly.

“any amount” it paid for the record, because the rule is

limited to such amount only “if reasonable.”

48. 27 Kimberly Stewart YV | The revised rule should state, as did former rule 26(a)(1), | Agree. See response to conument 44,
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Appeliate Court Com. that the cost provisions “do not apply in criminal cases.” ‘
San Diego County Bar
Assn.
49. 27 First District Appellate Y | I. Therevised rule should state, as did former rule 1. Agree. See response to comment
Project 26(a)( 1), that the cost provisions “do not apply in 44,

criminal cases.”

2. Costs are also generally not awarded in other appeals | 2. Agree. The Conunent has been
with appoeinted counsel, such as dependency cases revised to clarify the point.
and those invelving mental commitments. The ‘
Committee Comment should clarify that the revised
rule is not intended to expand the categories of
appeals currently subject to awards of costs.

50, 27 Angela Bradstreet Y 1. Revised subdivision () 1)B) or its Committee 1. Disagree. In the rare case in which
President Comment should specify what items are included in such evidence is offered and
San Francisco Bar Assn. “the cost to produce additional evidence on appeal.” admitted, the court will resolve any

question concerning the particular
items recoverable. In this respect
the revised rule tracks former rule

26(c)(3).
2. A provision similar to revised subdivision (c)(2) 2. The proposal is beyond the purview
[attorney fees on appeal] should be incorporated into of the present rules revision project.
rule 133, which governs costs on appeal to the
superior court.
51, 128 Dennis A. Fischer | N | The grounds for review (revis?ad rule 28(h)) should be | Agree. The gap in the rule has been
Attorney expanded to reflect the Supreme Court practice of filled to reflect this Supreme Court
granting review for the purpose of transferring the case practice. (See revised rule 28(b)(4).)

back to the Court of Appeal with instructions. (E.g.,ona

1 On behalf of a group: Y = Yes; N =No
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petition to review a summarily denial of a writ petition,
the Supreme Court may grant review for the purpose of
transferring the matter to the Court of Appeal with
directions to issue an alternative writ returnable before
that court or a frial court.)
52. | 28 Michael P. Judge Y | The bar against reviewing “the denial of a transfer of a Disagree. The bar is fongstanding and
Los Angeles County Public case within the appellate jurisdiction of the superior recognized in the case faw. (See, e.g.,
Defender court” (revised rule 28(a)(1)) should be lifted. Review Schveiger v. Superior Court {1970) 3
should be allowed of any decision of the Appellate Cal.3d 507, 517, fn.5.) Removing the
Division, particularly those that are published or certified | bar is beyond the purview of the present
to the Court of Appeal. ritfes revision project.
53, 128 Appellate Courts Com. Y 1. Revised rule 28(a)(1) eliminates the ambiguity in 1. No response necessary.

State Bar of California

former rule 28(a) as to whether an interlocutory order
of the Court of Appeal is a “decision” that may be
challenged by petition for review.

2. Revised rule 28(d)(4) could be misread to mean that
an answer to a petition is mandatory. It should be
amended to read, “any” answer.

3. Revised rule 28(e)(2) should be amended to provide
that copies of answers and replies—not just petitions
for review—should be served on the Court of Appeal

clerk.

2. Agree. The provision (now (e)(4))
has been revised to so read.

3. Disagree. The reason for serving a
copy of the petition is to enable the
Court of Appeal clerk to calculate
the finatity date of the Court of
Appeal decision; answers and
replies do not affect that date. The
commentator does not explain why
the Courts of Appeal need to be
informed of any issues presented to
the Supreme Court in an answer.
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4. Revised rule 28(e)}(4) should be amended to specify 4. Agree. The provision (now (f}(4))
the event that riggers the {ive-day period for filing a has been revised to specify that the
corrected proof of service, period begins when “the clerk gives
notice of the defect.”
54128 Maurice H. Oppenheim N 1. Revised rule 28(c)(1) and (2) should not provide that | 1. Disagree. The quoted phrase
Attorney at Law “as a policy matter” the Supreme Court “will reflects the practice of the Supreme
normally” take a certain action. Court without limiting its discretion
to take different action in
appropriate cases. It was so used in
the former rules (e.g., rule 29(b)).
2. The word “will” is not defined. 2. Disagree. The word is defined in
the Introductory Advisory
Committee Comment to these rules.
3. Revised rule 28(c)(1) and (2) should be rewrittento | 3. Disagree. To require a specific
provide that the Supreme Court may consider, “upon finding of good cause would unduly
a showing of good cause,” an issue that the petitioner limit the court’s discretion in
faited to raise below. deciding which issues it needs to
address.
4. 4. Revised rule 28(f) should be amended to require 4. Diisagree. The suggested
the Supreme Court to notify the parties when it amendment would be unnecessarily
intends to consider an amicus curiae letter. burdensome and unduly limit the
court’s discretion.
55. 128 Sylvﬁ%li—ﬁwﬁ—v— N | Revised rule 28(d)4) could be misread to mean that an Agree. See response to comment 53.2.
Appellate Attorney answer to a petition is mandatory.
56. |28 Kimberly Stewart Y |1 Inrevised rule 28(d)(1), add a cross-reference to the | 1. Agz'eg. The cross-reference has
Appellate Court Com. finality rule for Court of Appeal decisions, i.e., been inserted,
""""""" ‘San Diego County Bar | | “under ule 24(b)." 1
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Assn. "

Revised rule 28(d)(4) could be misread to mean that | 2. Agree. See response to comment

an answer to a pelition is mandatory. 53.2,

Revised rule 28{e}4) should be amended to specily ;3. The provision has been revised to

the event that starts the five-day time limit {or filing a s0 specify.

corrected proof of service.

Revised rule 28(e)(4) should be amended to 4. Disagree. By providing that the

substitute “within a reasonable time” for the five-day court “may”-—not “must”-—impose

time lintit for filing a corrected proof of service. sanctions for failure to timely file a

Prisoners acting in propria persona may require more corrected proof of service, the

time. revised rule gives the court
adequate flexibility to deal with
unusual situations. Any special
difficulties of pro. per. prisoners
will be addressed when the ¢riminal
rules are revised,

Unlike the former rule, revised rule 28(g)(1) does not | 5. Agree. The omitted provision has

provide for amicus curiae letters in support of been restored.

petitions for original writs. That provision should be

restored, at least until the rules on such petitions are

revised.

57. 128 Roberta Gilmore Revised rule 28(¢)(1) should be amended to provide | 1. Disagree. Code of Civil Procedure

Sr. Deputy Clerk
California Supreme Court

that if the last day to timely file a petition for review
falls on a day when the Supreme Court Clerk’s
Office is closed, it may be filed on the next day the
clerk’s office is opein.

Revised rule 28(f)(2) should be amended to expressly

section |2a already so provides. It
is not good rule drafting practice to
duplicate such basic provisions of
the Code of Civil Procedure.
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Appeliate Court Com.
San Diego County Bar
Assn.

a petitioner who does not contest the statement of
facts in the Court of Appeal opinion to incorporate
that opinion by reference in the body of the petition.

2. Revised rule 28(b)3) provides that if a petition for
rehearing “could have been filed,” the petition for
review must state whether it was filed and, if so, how

NG, | RULE | COMMENTATOR F | COMMENTS COMMITTEE RESPONSE
require that the petition Jor review be served on the 2. Agree. The revised rule has been
superior court clerk. rewritten fo so stale.
58. 128 Angela Bradstreet Y | Paragraph (2) of revised rule 28(e) correctly provides that | Disagree. As explained in the Advisory
President the time to file a petition for review cannot be extended; | Committee Comment to subdivision (e),
San Francisco Bar Assn. paragraphs (4) and (5) of the revised rule should be by clear negative implication rule 45(c)
amended to so provide for the time to file an answer to a | permits an application for extension of
petition or a reply to an answer. time to file an answer or reply under
rule 43,
59, 281 Appellate Courts Com. Y | Revised rule 28.1{a) requires petitions for review, Agreé in part, Rather than specify
State Bar of Caltfornia answers, and replies to “comply as nearly as possible particular exemptions from compliance,
with rule 14.” The provision should be amended to revised rule 28.1(a) has been rewritten
specify that compliance is not required with subdivision | to simply require compiiance with “the
(b)(2) of rule 14 (statement of appealability). relevant provisions™ of rule 14,
60. 1281 Roberta Gilmore N | Revised rule 28.1 (b) should be amended to require that | Agree. Subdivision (b)(5) of the revised
Sr. Deputy Clerk the title of the case and designation of the parties on the | rule has been added 1o impose that
California Supreme Court cover of the petition for review be identical to the title requirement.
and designation in the Court of Appeal opinion or order.
61. 1 281 Kimberly Stewart Y 1. Revised rule 28.1(f)(2) should be amended to permit “T1. Disagree. A summary recital of the

significant facts is more helpful to
the Supreme Court than an
incorporation by reference of the
entire Court of Appeal opinion. The
revised rule tracks former rule

28(e)(5), par. 3.

Disagree. The wording of the
revised rule is more helpful to the
Supreme Court: it ipso facto
excludes all cases in which a

)

dog
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read: if a petition for rehearing “was filed,” the petition for rehearing was not and
petition for review must so state and also state how could not have been filed (see rev.
the court ruled. rule 24(BX}20.
62. 1 28.1 Michael P. Judge Y | The word limits on petitions and replies provided by Disagree. The ratio of 280 words per
Los Angeles County Public revised rule 28, 1{e)}(1) are too short and should be page is the ratio used in calculating the
Defender recalculated by using a conversion ratio of 300 words per | length limits of briefs in the Court of
page, rather than the ratio of 250 words per page used in | Appeal (see rule 14(c) and Advisory
the rule. Committee Comment thereto) and in the

Ninth Circuit {see FRAP 32(a)}7)).

63. | 28.1 Mary Eikel Y The commentator questions the “practical ability” of a Disagree. It cannot be assumed that
Sr. Managing Attorney reviewing court to enforce the word-couant limits, noting | appellate counsel will falsely certify a
Court of Appeal, 4th Dist., there is no apparent way to verify counsel’s certificate comyputer word count to the court. In the
et al. and that certificate is not required fo be executed under rare event of a deliberate miscount, the
penalty of perjury. reviewing court has adequate means of

sanctioning the misconduct.

64. | 282 Joseph Lane Y 1. Revised rule 28.2(a) directs the Supreme Court clerk | 1. Disagree. After a denial of review,
Clerk/Administrator to return the record to the Court of Appeal if review it is the practice of the Supreme
Court of Appeal, 2d District is denied. The rule should be amended to require the Court clerk to retain the record no
clerk to do so “promptly.” longer than necessary. The

commentator does not explain why
its return to the Court of Appeal is
2. Former rule 28(b) directed the Supreme Court urgent.
clerk—if review was granted——to “retain]}” and
“praperly number[]” the record. Revised rule 28.2(a) 2. Disagree. The commentator does
deletes the directive as unnecessary not explain how the removal of this
micromanagement. The commentator asserts the minor housekeeping provision
directive explains “what happens to the record” and could result in such public
“jts absence will lead to confusion and confusion and misunderstanding.
misunderstanding [for] many litigants and the
public.”
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65. | 282 Kimberly Stewart Y Subdivision {d) of revised rule 28.2 provides that if the Disagree. The Supreme Court’s practice
Appellate Court Com. period in which the court may order review on its own is otherwise: the court’s case
San Diego County Bar motion ends on a day when the clerk’s office is closed management system is triggered by the
Assn. the court may act on the next day it is open; but filing of a petition for review; if the
subdivision (b} does not so provide for the period in period in which the court can grant the
which the court may grant a petition for review. To petition ends on a day when the clerk’s
conform to current Supreme Court practice, it should be | office will be closed, the system
amended to do so. automatically advances the due date to
a day when the office is open. That
system would not be friggered in the
rare case in which no petition is filed
but the court is considering ordering
review on its own motion.
66. | 282 Norm Vance, Director N | The commentator makes essentially the same comment Disagree. See response to comment 65.
Criminal Central Staff as comment 65.
California Supreme Court B - ] ,
67. 129 Kimberly Stewart Y 1. Revised rule 29(a)(2) allows the Supreme Court to 1. Disagree. it is the cowrt’s practice to
Appellate Court Com. order argument on specified issues or fewer “or invite the parties to file
San Diego Countly Bar additional issues.” The commentator is concerned supplemental briefs if it orders
Assn. that the wording might allow the court to order argument on unbriefed additional
argument on additiopal issues not briefed by the issues.
parties.
2. Revised rule 29(b)}1) allows the Supreme Court (¢
“decide any issue raised in the petition or answer or | 2. Disagree. In the rare case in which
fairly included in those issues.” The wording should the court orders review on its own
be expanded to include issues presented when the motion, it does not need rule
court orders review on its own motion under rule anthority to decide the issues thus
28.2(d). before it.
= B N S
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68.

29.1

Mark Christiansen
Attorney at Law

1. Revised rule 29.1(a){1)} requires petitioner to file an
opening brief on the merits within 30 days after filing
of order of review. The commentator is concerned
that it usually takes more than 39 days to appoint
counsel on appeal for indigent criminal appeliants.

2. The commentator appears to suggest that if an
answer is filed the court should always specify the
issues to be briefed.

1. It is the practice of the Supreme
Court in such cases to routinely
grant an extension of time to file the
brief under rules 43 and 45.

2. Disagree. If that is indeed the
commentator’s point, it is bevond
the purview of the present rules
revision project.

&9,

29.1

Michael P. Judge
Los Angeles County Public
Defender

The word limits on briefs provided by the revised rule are
too short and should be recalculated by using a
conversion ratio of 300 words per page, rather thano the
ratio of 250 words per page used in the rule.

Disagree. See response to comment 62,

0.

29.4

Mary Eikel
Sr. Managing Attorney
Court of Appeal, 4th Dist.,

et al.

The commentator questions the “practical ability” of a
reviewing court to enforce the word-count limits, noting
there is no apparent way 1o verify counsel’s certificate
and that certificate is not required to be executed under

penalty of perjury.

Disagree, See response to comment 63.

71.

291

Kimberly Stewart
Appetiate Court Com.
San Diego County Bar
Assn.

Revised rule 29.1 should specify Jonger page limits for
briefs in capital cases and noncapital criminal cases, or
should specify that it is not intended to apply to such

£ases.

Disagree. Former rule 29.3 did not so
specify, and no confusion folowed. The
page limits for briefs in criminal cases
{capital and otherwise) will be specified
when the rules on criminal appeals are
revised,

72.

29.2

Kimberly Stewart

1. Revised rule 29.2(a) declares that the rule governs

1. Disagree. The proposed amendment
- would impose an unnecessary

Appellate Court Com. oral argument in the Supreme Court “uniess the court
San Diego County Bar provides otherwise in its Internal Operating Practices burden on the clerk. The IOPPs are
Assn. and Procedures fIOPPs] or by order.” The widely available to practitioners,

GALGL_SVCSLEGAL Appeliae\ 2002 Rades ProjectC Reperr--niles 19-29.9 with attachments dac
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commentator suggests that the clerk be required to
advise the parties, in the notice of oral argument, of
any such provisions applying to the argument in each
case.

The Supreme Court clerk should send notice of
argument 30 days—not 20 days, as the revised rule
provides—before argument.

The commentator is concerned that the rule provides
for only one counsel to argue on each side, regardless
of number of parties on that side, “unless the court
orders otherwise on request.” The rule should be
same as in Court of Appeal (revised rule 23(d)(3)
[one counsel may argue for each separately
represented party]).

Revised rule 29.2(i)(2) provides that in a capital case
“each side is allowed 30 minutes for argument, but
on request the court may allow up to 45 minutes fo
each side.” The rule should impose no upper limit of
45 minutes, but should give the court unlimited
discretion to grant additional time in a capital case.

both in standard publications and on
the Internet.

Disagree. The rute should be the
same for the Supreme Court as it is
for the Court of Appeal. In any
event, it is Supreme Court practice
to give 30 days notice of argument.

Disagree. In this respect the revised
rule tracks former rule 22(d). The
proposed amendment is beyond the
purview of the present rules
revision project. As the
commentator acknowledges, the
revised rule allows the court to
permit additional counsel to argue
on request. It is the practice of the
court to grant such requests in most
cases.

Agree in part. The proposed
amendment is beyond the purview
of the present rules revision project.
But the quoted provision of the
revised rule does not track former
rile 22(b), which provided that
“Counsel for each side is allowed
45 minutes for oral argument in a
death penalty case and 30 minutes
for oral argument in all other

GALGL SVOSEEGALMApellnel 2002 ules ProjecttIC Report--rules 19.22.9 with attachments doc
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5. Revised rule 29.2(1)(3) provides that in a capital case
“two counsel may argue on each side if they notify
the court that the case requires it.” Because “may” is
permissive under current rule 40(d), its use here
suggests the court has discretion to either grant or
deny a request for two counsel to argue; but Penal
Code § 1254 states that in capital appeals “two
counsel must be heard on each side, if they require
it.” (Ttalics added.) The rule should be claritied.

6. Revised rule 29.2(1)(4) should be clarified by
changing “a request or notice under (2) or (3) must
be filed . .. " to “a request under (2) or notice under

(3) must be filed . .. .7

cases.” The 45-minute fimit in
capital cases has been restored and
moved to 2 new rule governing oral
argument in capital cases (revised
rule 36.2).

5. Disagree. In this respect the revised
rule tracks former rule 22(d), and
neither can be fairly read the way
the commentator does. The revised
rule does not say, “the couwrt may
permit two counsel to argue on each
side.” Az written, it is clear that
“may” is used in the sense of “can™:
to say that “two counsel may argue”
clearly means that two counsel can
argue, i.e., have the right to argue.
The provision, however, has been
moved to a new rule governing oral
argument in capital cases (revised

rule 36.2).

6. Agree, but the provision has been
rewritten and moved to a new rule
governing oral argument in capital
cases (revised rule 36.2).

73

202

Michael P. ludge
Los Angeles County Public
Defender

The commentator makes several suggestions concerning

the provision of proposed revised rule 29.2(c) on motions

for calendar preference in the Supreme Court.

No response necessary: the provision
has been deleted. Former rule 19.3 did
not expressty authorize motions for
calendar preference in the Supreme
Court, and it is not the court’s practice
to proceed by such motions. If counsel

GALGL SVURLEGAL\Appeliante 200 Raies ProjectdC Repart-miles 19-29 % with attachments dor
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believes the court should give a matter
special scheduling treatment, the court
will entertain a letter request to that
effect.
74 Mary Eikel The commentator makes several suggestions concerning | See response fo comment 73,
Sr. Managing Attorney the provision of proposed revised rule 29.2(c) on motions
Court of Appeal, 4th Dist,, for calendar preference in the Supreme Court.
et al. ,
75. Appellate Courts Com. 1. To conform to Supreme Court practice, revised rule Disagree. The Committee

State Bar of California

29.2(c) should require the Supreme Court clerk to
send notice of argument 30 days—not 20 days, as the
rule provides—before argument, and the rule on
notice of argument in the Court of Appeal (revised
rule 23(b)) should be amended to conform.

2. Revised rule 29.2(1)(3) provides that multiple
counsel “must not divide their arguments into
segments of less than 10 minutes each.” The
commentator recommends that parties and amici
should be permitied to request shorter segments and
the Supreme Court should be given discretion to
grant such requests.

considered prescribing a 30-day
period, but concluded that a 20-day
period strikes the proper balance
between appelfate counsel’s need to
prepare for oral argument and the
reviewing court’s need to manage
its calendar efficiently. Because the
rule provides that the clerk must
give “at least” 20 days notice, it
does not prevent the Supreme Court
from continuing its practice of
giving a notice of more than 20
days.

Disagree. The proposed amendment
is beyond the purview of the present
rules revision project: the quoted
provision is derived directly from
section V of the Supreme Cowrt’s
Internal Operating Practices and
Procedures. If the court wishes to
make an exception in any case, it
has the power to so order under

GALGL_SVOSILEGALVAppels1 2002 Rudes PeajectidC Report--mies 19-20.9 with attachments dae

136

t On behall of a group: Y = Yes; N = No



REVISION OF APPELLAL E —SECOND INSTALLMENT

T COMMENTS

COMMITTEE RESPONSE

subd. {a) of the revised rule.

To conform to Supreme Court practice, revised rule
29.2(c) should require the Supreme Court clerk to send
notice of argument 30 days—anot 20 days, as the rule
provides— before arguiment.

Disagree. See response to comment
751

Revised rule 29.2(c) should provide that if the Chief
Justice shortens the notice period for oral argument, the
clerk must immediately notify the parties by telephone or
other expeditious method.

Agree. Subdivision (¢) of the revised
rile has been rewritten to so provide.

Revised rule 29.2(h} provides that if counsel agrees to let
to an amicus share counsel’s argument time, “counsel or
the amicus curiae must file a request [with the court,
asking to divide time].” The Supreme Court practice on
the topic is to require that request to be filed by counsel,
not the amicus. The italicized words should be deleted.

Agreg. The reference to a request by
amicus has been delefed.

MO, | RULE | COMMENTATOR T
76, 129.2 Mark Christiansen N
Attorney at Law
77. 292 Maurice H. Oppenheim N
Attorney at Law
78 1292 John Rosst N
Asst. Clerk/Administrator
California Supreme Court
1 79. 1293 Appellate Courts Com. Y
State Bar of California
80, | 293 | Holly R Paul Y

Revised rule 29.3(b)(3) should be amended fo provide
that after an order dismissing review, a previously
published Court of Appeal opinion either (I} is
automatically republished or (2) is subject to
republication on reguest,

Disagree. The proposed change would
require a major amendment of rule
976(d) and of settled Supreme Court
practice on the topic. That practice—
sanctioned by both the former rule and
the revised rule—is to altow the court to
use its discretion to order republication
of the Court of Appeal opinion in
appropriate cases. A proposal for
automatic republication or republication
on request is beyond the purview of the
present rules revision project.

As written, revised rule 29.3(f) provides for requests to

Agree. The provision has been moved

GALGL SYCSLEGAL Appellatci2003\Rules ProjectdC Reportoautes 19-29.9 with attachmeants doc
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Appellate Courts Com.
Los Angeles County Bar
Assn.

file supplemental briefs in the Court of Appeal after a
Supreme Court order transferring a cause to the Court of
Appeal for further proceedings. The provision should be
moved to the rules relating to the Court of Appeal, where
practitioners would expect to find it.

to new subdivision (b) of rule 13 (briefs
in the Court of Appeal).

81

82.

294

Mat Zwerhing

Executive Director

First District Appellate
Project; letter dated 4/24/02
from California Federal
Public Defenders

Revised rule 29.4(b)(2XC) provides that a summary
denial of a petition for original writ in the Supreme
Court is final on filing. The commentators assert that,
at least as to petitions for habeas corpus, the practice
of the Supreme Court is to treat such denials as final
30 days after filing, as a federal appellate court
declared in Bunney v, Mitchell (9th Cir. 2001} 2062

E 3d 973, 974. The revised rule should be amended
to reflect this practice and should cite Bunney.

The revised rufe should provide that whenever the
Supreme Court issues an order that is final on filing,
the order must expressly state that it is final on {iling.

_new to the rules, it reflects the

Disagree. Although the provision is

practice of the Supreme Court since
at least 1989 of declining to file
petitions for rehearing after orders
denying habeas corpus petitions
without opinion. (See, e.g., Inre
Hayes (S004421) Minutes, Cal.
Supreme Ct., July 28, 1989}

Disagree. The proposal is both
burdensome and unnecessary: the
finality periods of appellate
decisions are prescribed by revised
vules 24 and 29.4. The Courts of
Appeal are under no such
obligation, and no reason is given to
treat the Supreme Court differently.

29.4

Kimberly Stewart
Appellate Court Com.
San Diego County Bar
Assn.

T
Y 1.
2.
Y i

Revised rule 29.4(b)(2) should be amended to add
other types of Supreme Court decisions that are final
on filing, i.c., the several types of dispositions
authorized under revised rule 29 3(b)-(e).

Agree in part. A dismissal, a
transfer, and a retransfer under
subdivisions (b), (¢), and (e),
respectively, of rule 29.3 are
decisions final on filing; those
references have been added to
revised rule 29 4(b)(2). A remand

GALGL SVUSLEGAL Appellate 2002 R ules Projeetdd Reportoonifes 19209 with atizchments doc
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under subdivision (¢} of rule 29.3 is
not a “decision final on filing”
because it is not a separately filed
order. The distinction is explained
in the Advisory Committee
Comment to revised rule 29.4(b).
2. The commentator suggests that a citation to Bunmney 2. Disagree. See response to comment
v. Mitchell (9th Cir. 2001y 262 F.3d 973,974, be 8L
added to the Advisory Committee Comment to
revised rule 29. H)(2HC).
83. | 294 Appellate Courts Com. Y 1. Revised rule 29.4(a) states: “The Supreme Court 1. Agree. The word has been changed.

State Bar of California

clerk must promptly file all opinions or orders issued

by the court and promptly send copies . . . to the
lower court or tribunal and to the parties.” In the first

italicized phrase, the word “or” should be changed to
“and.”

2. The second phrase italicized above should be
clarified.

3. Revised rule 29.4(b)(1)(B) states that Supreme Court
decisions that are not final on filing are final 30 days
after filing unless, “before the 30-day period or any
extension expires, the court orders one or more

2. Disagree. The phrase is taken
directly from former rule 24(a),
where it was uniformly understood
by reviewing courts. “Lower court”
refers to the Court of Appeal in
appeal cases and to all courts in writ
cases; “tribunal” refers to
administrative agencies in writ
cases. |

3. Disagree. The wording of the
revised rule is not ambiguous. It
closely tracks the wording of
former rufe 24(a), and the

GALGL_SVCSRILEGALAppelmediiiZiRules ProjeattdC Repore-oes 19-28.9 with attachments doc
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extensions, not to exceed a total of 60 additional commentators de not advise of any
days.” The commentators assert the quoted phrase is difficulties the reviewing courts
ambiguous because it could mean either (1) all have had in applying it.
extensions in the aggregate must not exceed 60 days
or (2) only “new” extensions must not exceed 60
days, “notwithstanding the length of any prior
extension.” They propose: “before the 30-day period
or any extension expires the court orders one or more
extensions, bur all extensions, in the aggregate, must
not exceed 60 days.”

84, 1205 Appellate Courts Com. Y 1. Revised rule 29.5(b) states in part: ““A petition for I. Disagree. The suggestion does not N

State Bar of California rehearing and any answer must comply with rule significantly add clarity: the reader

25(b)1), (2), and (3).” The commentators suggest would still have to turn to rule 25 to
that “for clarity” the sentence should read instead: “A learn what is incorporated by the
petition for rehearing and any answer must comply cross-reference.
with the time limitation in rule 25(b}(1) and the
provisions of rule 25(b)(2) and (3).”

2. The revised rule should restore the provision of 2. Disagree. The quoted provision is
former rule 27(e) declaring that when a petition for unnecessary micromanagement of
rehearing is deemed denied by operation of law the clerk’s office.
because the reviewing court did rule on it before its
decision became final, “the clerk shall enter a
notation in the register to that effect.”

85, {295 Maurice H. Oppenheim N | The provision of revised rule 29.5(¢) that an order Disagree. The quoted phrase is
Attorney at Law granting rehearing “sets the cause at farge in the Supreme adequately defined in the case law.

Court” should be defined in the rule or explained in the

Committee Comment.

86. | 295 Holly K. Paul Y The provision of revised rule 29.5(e) that an order Disagfge. i‘{eviewing_ courts nefed
Appeliaie Courts Com. granting rehearing “sets the cause at large in the Supreme | flexibility in processing rehearings
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Los Angeles County Bar Court” should be amended to require the court to set a because of the wide variety of reasons
Assn. timetable for rehearing and resubmission of the appeal, to | for ordering rehearing (e.g., retirement
assure counsel and their clients that a decision “will be of a justice, supervening decision of
rendered within the near future.” “higher court, error of law). Any need for
an early decision may be communicated
to the court by counsel,
87..129.6 Appellate Courts Com, The commentator “endorses revised rule 29 6. It reflects | No response necessary.
State Bar of California existing case law and is helpful to practitioners,
particularly those who practice infrequently before the
Supreme Court.”
88. | 29.7 Michael P. Judge The revised rule should indicate it applies only to civil Agree, The rule has been amended to so
Los Angeles County Public cases, not to criminal cases. provide.
Defender ]
89. 1297 Mary Eikel The revised rule authorizes the Supreme Court to impose | Disagree. The cross-reference is
Sr. Managing Attorney sanctions on an attorney pursuant to rule 27(e) for necessary to incorporate the procedural
Court of Appeal, 4th Dist., “committing any unreasonable violation of these rules.” | provisions of rule 27(e). The quoted
et al. The quoted wording is “tautologous” because it already words identify the permissible ground
appears in the cross-referenced rule, i.e., inrule for a Supreme Court sanction. A blanket
27(e}( 1 HC). Revised rule 29.7 should therefore either cross-reference to rule 27(e) would
omit the quoted words and simply cross-refer to rule include two additional grounds that do
27(e) or “Mirror{] the eatire structure and language” of not apply to the Supreme Court—taking
the cross-referenced rule. a frivolous appeal and “packing the
record.” And to repeat “the entire
structure and language™ of tule 27(e}
would be excessive.
90, | 29.8 Michael P. Judge I, Restore the requirement of former rule 29.5(b)(4) 1. Disagree for the reasons explained
Los Angeles County Public that in requesting the Supreme Court to decide a at length in the Advisory
Defender question of California faw, the coust of another Committee Comment to
jurisdiction must include a statement “demonstrating Subdivision (b) of the revised rule,
that the question certified is confested.” The citing federal decisions.

+ On behalf of a group: Y = Yes; N = No
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commentator believes this statement is necessary to
prevent the Supreme Court’s ensuing decision from
being merely an advisory opinion, and cites an
Oregon state case so stating.

If the above-proposed change is not made, amend the
rule to require “notifying and accepting briefing from
gther entities [than the parties and the Attorney
CGeneral] which may wish to oppose the
interpretation of the Jaw upon which the involved
parties agree.”

o]

Disagree. The commentator does
not suggest how the court could
“notify” unknown entities. And
briefing by such entities will rarely
be needed: as the Advisory
Commifttee Comment cited in the
preceding response acknowledges,
“in most cases the question [will] in
fact be contested by the parties.”

Former rule 29.5¢a) included, among the
prerequisites for Supreme Court action on a question
presented by a court of another jurisdiction, that “the
decisions of the California appellate courts provide
no controlling precedent concerning the certified
question.” Revised rule 29.8(a)(2} provides simply,
“there is no controlling precedent.” The
commentators urge that the rule should specify that it
means “controlling California precedent.” In support,
they hypothesize a complicated scenario of
successive appellate decisions in which certain rules
of federal practice might result in a result unintended
by the revised rule.

Revised rule 29.8(f)(5) provides, like former rule
29.5(g), that the Supreme Courl “may restate the
question or ask the requesting court to clarify the
question.” The commentators acknowledge that the

Disagree. The simple reference in
the revised rule to “controiling
precedent™ is not intended to
include such arcane rules of federal
practice; the rule simply deletes the
adjective “California” as
superfluous, because only
California decisions are precedents
in California case law.

No response necessary.

[n0. | RULE | COMMENTATOR T
2.
91. 12938 Appellate Courts Com. Y L
State Bar of California
2.
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power to restate a pending question is inherent in a
reviewing court’s jurisdiction, but opine that the
narrower that discretion, the more likely the court’s
ensuing decision would avoid being an advisory
opinion. However, the commentators “reached no
consensus on any suggested amendment.”
92. 1298 Kimberly Stewart Y Revised rule 29.8(e)(1) allows “any party or other pérson Disagree. The former rule did not even
Appeliate Court Com, or entity” 20 days in which to send the Supreme Court allow nonparties to support or oppose
San Diego County Bar letters supporting or opposing a request for the court to the request, and to have two different
Assn. take such a case. The commentators believe that 20 days | time limits would unnecessarily

may be too short a period for a nonparty to act, because it | complicate the process. The Supreme

“may not be aware of such a request until a number of Court’s experience with the former rule

days after the request is made.” They suggest 30 days for | shows that even opposing parties rarely

nonparties. participate at this stage.
93. | 208 Angela Bradstreet Y |1, Revised rule 29 8(f)(2) should be amended to state 1. Agree. The provision has been
President explicitly that an order granting a request must be rewritten accordingly.
San Francisco Bar Assn signed by at least four justices, etc., rather than cross-
refer to revised rule 28.2(b}2).

2. Revised rule 29.8 should be amended to impose a 2. Disagree. Although the Supreme
requirement that the Supreme Court must acton a Court has acted on such requests
request within 60 days afier it is filed, with the power within 90 days in most cases, the
to extend that time by a further 30 days, and that if court neads to retain flexibility in
no ruling is issued within that time the request will be the matter in order to deal with
deemed denied. The purpose is to give the requesting unusual cases that may require
court “a sense of how long the process of obtaining a more time to progess.
ruling on its request will take.”

94. 1299 | Kimberly Stewart Y | The rule should not be entitled “Transfer before Agree in part. The proposed fitle,
Appeltate Court Com. decision” because subdivision (a) thereof provides that “Transfer to the Supreme Court,” is too
San Diego County Bar the Supreme Court may transfer to itself a cause broad, because it would include cases
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Appellate Court Com.
San Diego County Bar
Assn.

Court may transfer a cause before decision,” because
certain transfers it authorizes may take place after the
Court of Appeal files its decision but before its decision
is final in that court (see revised rule 29 9(b}),

No. | RuLe | COMMENTATOR ' | + [ Comments o COMMITTEE RESPONSE
Assn. “pending in a Court of Appeal,” and for the purpose of that the Supreme Court transfers to
this rule a cause is pending in a Court of Appeal “unti itself not in order to decide them but to
the Court of Appeal decision is final in that court,” which | retransfer them to the Court of Appeal
implies that the Court of Appeat has rendered a decision | without decision but with instructions
but it is not yet final. Instead, the rule should be entitled | (revised rule 29.3(e)). To clarify that
“Transfer to the Supreme Court.” revised rule 29.9 applies only to the
former cases, the rule has been retitled
“Transfer for decision™ and the
gualifying phrase, “for decision,” has
been inserted into subdivision (a).
95. 1299 Norm Vance The commentator believes that revised rule 29.9, which Agree in part: The apparent
Director, applies only 1o a case that “presents an issue of great inconsistency has been resolved by
Criminal Central Staff public importance that the Supreme Court must promptly | amending the Advisory Committee
Californta Supreme Court resolve” (subd (¢)), and the accompanying Advisory Comment to clarify that revised rule
Committee Comment, are inconsistent with the Advisory | 29.9, like its predecessor former rule
Commitiee Comment to revised rule 29.3(e). It is 27.5, applies only to the rare case that
suggested that the inconsistency be resolved by inserting | the Supreme Court transfers to itself
the word “normally” in subd. (¢) of the revised rule. (before decision in the Court of Appeal)
' with the intent of retaining the matter
and deciding it on the merits.
96. | 299 Maurice H. Oppenheim | The word “will™ is not defined. Disagree. The word is defined in the
Aftorney at Law Introductory Advisory Committee
Comment to these Rules.
97 1471 Kimberly Stewart Revised rule 47.1(a)(1) should not read “The Supreme Agree. The italicized phrase has been

deleted. The revised rule now tracks
former rule 20{a).
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